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Constitution of 1908

The constitution of 1908 continued the 1850 provision for election of the superin-
tendent, but provided that he be elected at the April election. Those parts of the
present section which provide that the superintendent will be a member and
secretary of the state board of education and an ex officio member of all other
boards having control of public instruction were added in the constitution of
1908. The provision that the compensation of the superintendent was to be
prescribed by law was also added in the constitution of 1908. Section 2 has not
been amended since the present constitution was adopted, nor has it presented
any serious problem of interpretation.

Statutory Implementation

The statutes provide the superintendent with little real control over primary and
secondary education. Such control for the most part has been delegated by the
legislature to the local school districts under authority granted by the constitu-
tion to the legislature to establish a common or primary school system (Article
XI, Section 9).3

The superintendent is required to report to the legislature on the general educa-
tional conditions of the state including a statement of the operation of the sev-
eral state institutions and recommendations for the improvement of the general
educational system.*

The superintendent has executive authority to require school officers to observe
the laws relating to schools and to maintain school or educational facilities for
the minimum prescribed statutory period. The superintendent may examine
and audit the official records and accounts of any school district, require school
officers to account for illegally expended funds, appoint a time and place and
proper instructors for a state teachers’ institute and county institutes,®> approve
the establishment of community colleges,® adopt rules and regulations for keep-
ing school census records’ and institute proceedings on the dissolution of an
educational corporation which fails to comply with the law.?

3 M.S.A. 15.3023, sec. 23; Belles v. Burr, 76 Mich. 1.
4 M.S.A. 15.5252, sec. 252.
5M.S.A. 15.3252, sec. 252.
5M.S.A. 15.3792, sec. 792.
"M.S.A. 15.3948, sec. 948.

8 M.S.A. 21.178, sec. 177.
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In the way of fiscal duties, the superintendent is required to apportion according
to law the primary school interest fund among the townships and cities,® submit
to the county clerks and treasurers a statement of the townships, school dis-
tricts, and cities that are entitled to receive library moneys,!° and act as the sole
state agency to apply for and receive federal aid grants to the state for the use of
public schools.!

In addition the superintendent is assigned a wide range of non-educational legal
responsibilities. He is by law or by appointment a member of several boards and
commissions. These include: the state administrative board,*? the board of audi-
tors,*® the state board of canvassers,'* the board of escheats,' and the municipal
finance commission.!®

Other State Constitutions

All 50 states provide by constitution or statute for a chief school officer called
variously, “Superintendent of Public Instruction,” “Commissioner of Education,”
etc. The position of chief school officer is provided for in the constitutions of 36
states and by statute in the remaining 14 states.

Method of Selection Among the 50 states there are three distinct methods of
selection of the constitutional and statutory chief school officers. In 23 of the 50
states the position is filled by popular election. In the remaining 27 states, the
chief school officer is appointed. The appointment is by the state board of educa-
tion in 22 states and by the governor in five states.

In the 36 states which provide constitutionally for a chief school officer, 23 pro-
vide that he shall be elected, 12 provide that he be appointed (10 by the board of
education and 2 by the governor) and one state, Nevada, provides the method of
selection be determined by the legislature (which has provided for appointment
by the state board of education).

9 M.S.A. 15.3258, sec. 250.
10M.S.A. 3915., sec. 951.

11 Except vocational education funds made available under the Smith-Hughes Act and vocational
rehabilitation funds. The legislature created a special board of control for vocational education.
Under the law the superintendent is an ex officio member of this board and is its executive officer
(Act 149, 1919).

12M.S.A. 3.261.

13 M.S.A. 13.451, sec. 1.

14 M.S.A. 6.470.

15 M.S.A. 13.451, sec. 1.

16 M.S.A. 5.3188 (3), sec. 1.
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Since 1947 there has been a distinct trend among the 50 states towards appoint-
ment rather than election of the chief school officer. Eight states have changed
from popular election to appointment and none has changed from appointment
to election. Not only are an increasing number of chief school officers being
appointed, but there is also a trend toward appointment by a state board of
education rather than by the governor.t’

Term of Office Of the 23 state whose constitutions provide for an elected chief
school officer, seven (including Michigan) provide for a two-year term while 15
provide for a four-year term. Oregon does not constitutionally fix the term of
office.

Of the 12 states whose constitutions provide for an appointed chief school officer,
one provides for a two-year term, three provide for a four-year term, and the
remaining eight provide that the chief school officer serve at the pleasure of the
appointing authority. In Nevada, where the office is constitutional, the method
of selection and term of office are provided by law.

Powers and Duties In the 36 state constitutions which provide for a chief school
officer, ten (including Michigan) give the chief school officer supervision or gen-
eral supervision over public education. Twelve state constitutions provide that
the chief school officer’s powers shall be as prescribed by law, which allows legis-
lative discretion in providing for the organization of the education authority.

In the remaining fourteen states with a constitutional chief school officer, the
state board of education is given supervisory powers over public education and
the chief school officer serves as the chief executive or administrative officer of
the board of education. In most of these 36 states it is provided that the duties
of the chief school officer shall be prescribed by law.

As previously indicated, the constitutions of fourteen states make no mention of
the office, nor do they assign responsibility for public education beyond requiring
the legislature to establish and maintain a system of public schools. This leaves
the responsibility for providing for the organization of the education authority
with the legislatures.

Comment

A number of studies have recommended substantial changes in Michigan’s con-
stitutional provisions relating to the organization for state supervision of el-

17 See The Book of the States, 1960-61, p. 294 and the Index Digest.
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ementary-secondary education.’®* The recommendations of these studies have
focused on two items: 1) the method of selection of the superintendent of public
instruction and 2) the respective roles of the state board of education and the
superintendent of public instruction.

The results of these studies suggest that consideration might be given to ap-
pointment rather than election of the superintendent of public instruction and
strengthening the state board of education by assigning to it the powers and
duties now vested in the superintendent, with the superintendent serving as the
chief executive-administrative officer of the board. (See also Comment on Sec-
tion 6, below, relating to the state board of education.)

If the superintendent is to continue to be elected, consideration might be given to
extending the term of office to four years. (See Chapter VI, Executive Depart-
ment.)

And, even though election of the superintendent is continued, consideration
might be given to providing that all the powers and duties be prescribed by law,
thus giving the legislature discretion in assigning powers and duties.

2. Primary School System

Article XI: Section 9. The legislature shall continue a system of primary schools,
whereby every school district in the state shall provide for the educa-
tion of its pupils without charge for tuition; and all instruction in such
schools shall be conducted in the English language. If any school
district shall neglect to maintain a school within its borders as pre-
scribed by law for at least 5 months in each year, or, to provide for the
education of its pupils in another district or districts for an equal
period, it shall be deprived for the ensuing year of its proportion of
the primary school interest fund. If any school district shall, on the
second Monday in July of any year, have on hand a sufficient amount
of money in the primary school interest fund to pay its teachers for

18 The Improvement of Public Education in Michigan, July, 1944, Lansing, Michigan, Michigan
Public Education Study Commission, p. 159. Ninety-third Report of the Superintendent of Public
Instruction, 1933-35. Lansing, Michigan, Department of Public Instruction, p. 14. Ninety-seventh
Report of the Superintendent of Public Instruction, 1944, Lansing, Michigan, Department of Public
Instruction, p. 14. The state reorganization (Little Hoover) study of 1951, Michigan’s Educational
Agencies, Report 17, pp. 13-27.
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the next ensuing 2 years as determined from the pay roll of said dis-
trict for the last school year, and in case of a primary district, all
tuition for the next ensuing 2 years, based upon the then enrollment
in the seventh and eighth grades in said school district, the children
in said district shall not be counted in making the next apportion-
ment of primary school money by the superintendent of public in-
struction; nor shall such children be counted in making such appor-
tionment until the amount of money in the primary school interest
fund in said district shall be insufficient to pay teachers’ wages or
tuition as herein set forth for the next ensuing 2 years.

Constitutions of 1835 and 1850

Both of the earlier constitutions contained provisions on this subject. The com-
parable section of the 1835 constitution was relatively brief. It enjoined the
legislature to provide for a system of common schools by which a school was to be
kept up and supported in each school district at least three months in every
year. The 1835 constitution also provided that any district neglecting to keep up
such a school might be deprived of its share of the interest of the public fund.*®

Comparable provisions in the 1850 constitution were in two sections under the
education article (Article XIl11, Sections 3 and 4). The legislature was enjoined to
provide for and establish a system of primary schools within five years after the
adoption of the constitution. A school was to be kept without charge for tuition
at least three months in each year in every district of the state and instruction in
such schools was to be conducted in the English language. The sanction for
neglecting to maintain a school as provided was changed from might be deprived
to shall be deprived for the ensuing year of its proportion of the income of the
primary school fund and funds from taxes for the support of schools.?®

Constitution of 1908

The provisions of the 1850 constitution were carried over into the present consti-
tution with some changes. A school district was required to maintain a school

19 A perpetual fund established with the proceeds from the sale of lands granted by Congress for
school purposes.

20 The 1850 constitution (Article X1V, Section 1) earmarked all revenues from specific taxes, except
those received from mining companies, to paying the interest upon the primary school, university
and other educational funds.
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for five months instead of three and neglect to do so would forfeit its proportion
of the “primary school interest fund” instead of the income from that fund and
other funds arising from the specific taxes. That is, the forfeiture was limited to
the primary school interest fund.

1911 Amendment An amendment passed in 1911 provided that if school dis-
tricts had sufficient primary school money to pay teachers and tuition for the
following two years, they were to be omitted from the succeeding annual distri-
bution of primary school money. This represented the first constitutional men-
tion of a method of distributing primary school fund money.

Statutory Implementation

By statute, the legislature has provided for a system of public instruction and
primary schools. The school code of 1955 provides for the classification, organi-
zation, regulation and maintenance of schools and school districts.?* Their rights,
powers, and duties are also prescribed by statute. The superintendent of public
instruction has been given certain powers and duties relative to the operation
and fiscal affairs of local school districts.?? The state board of education is re-
sponsible for the official certification of all elementary and secondary teachers
and for schools for the blind and deaf.? The state board of control for vocational
education has supervisory control over joint federal-state programs of vocational
education in secondary schools.?*

Judicial Interpretation

The provision has given rise to very little litigation. The 1911 amendment,
however, did raise some question as to whether it required an annual school
census and whether the census was to be the only basis for apportioning primary
school interest funds. The supreme court held that the amendment fixed, at

21 Act No. 269, Public Acts of 1955, as amended.
22 See Section 2 of this chapter, The Superintendent of Public Instruction, above.
2 M.S.A.,15.3001-15.3984.

24 M.S.A., 15.821-15.830. In 1942, the Governor’s Public Education Study Commission recommended
the abolition of the board of control and a transfer of its authority to the state board of education.
See the Commission’s report, “The Improvement of Public Education in Michigan,” 1942, Lansing,
Michigan Public Education Study Commission, p. 267. The state reorganization (Little Hoover)
study of 1951 repeated the recommendation. See Michigan’s Educational Agencies, Report 17, p. 29.
The abolition of the board of control and transfer of its powers could be accomplished by a statutory
amendment.
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least impliedly, the census of school-age children as the basis, for distributing
such funds. It held unconstitutional a public act which made the assessed valua-
tion the basis for distribution, although only a part of the fund was to be so
distributed. The court also held that the provisions of this section clearly antici-
pate an annual census and it is to be provided for by the legislature.®

Opinions of the Attorney General

Should a district not maintain a school within its district and pay no tuition but
pay transportation costs for sending its pupils to schools in another district, the
attorney general has held that the fact that it has insufficient funds to meet such
costs for an ensuing two years does not entitle the district to a proportion of the
primary school interest funds. This is on the basis that a district which pays no
tuition but shows a balance in the primary school interest fund is not entitled to
the distribution in the following year.?®

Other State Constitutions

The constitutions of 38 states in addition to Michigan contain a provision requir-
ing the legislature to establish and maintain a system of public schools.?” Thirty
of these states provide that they shall be free schools.

Maine makes it a duty of the legislature to require towns to make provision for
schools supported and maintained at their own expense. By way of contrast,
Alabama provides that nothing in the constitution is to be construed as creating
or recognizing any right to education at public expense. The legislature in that
state may provide for or authorize the establishment of schools as it may pre-
scribe.

A section of the Mississippi constitution requiring the legislature to establish a
system of free common schools was amended by virtue of another section in-
serted in 1944 authorizing the legislature to abolish the public schools by a
majority vote in each house.

Montana, Mississippi, Kansas, and Colorado join Michigan in depriving school

2 Board of Education of Detroit v. Auditor General, 242 Mich. 186
26 Opinion of the Attorney General No. 0-5094, October 11, 1946.
27 Those states without a similar provision are: Alabama, Colorado, Connecticut, lowa, Massachu-

setts, New Hampshire, North Carolina, South Carolina, Tennessee, Vermont, and Wisconsin. Index
Digest, pp. 373-374.
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districts of school funds for neglecting to maintain a school for a specified num-
ber of months in each year. The number varies from three to six months.

Missouri deprives a district of school moneys should it permit teacher wage
differentials on race or color basis. Nevada deprives a district of school fund
interest moneys should it allow sectarian instruction.

Michigan’s provision for a sliding scale arrangement for the distribution of pri-
mary school interest fund moneys?® based on the amount of money on hand
compared to teacher payroll and tuition appears to be unique.

Ten states provide that school funds be distributed on the basis of the number of
resident school-age children or children between specified ages, usually between
five and twenty.?® Eight states require the legislature to determine the method
of allocation.*® Nebraska and Delaware require simply that school funds be
distributed equitably among school districts. New Mexico requires school funds
to be apportioned among school districts in the proportion that the number of
school-age children in the district bears to the total number of children in the
state. A reserve is set up before distribution sufficient to provide for five months
schooling in every district by special help to districts where a full local school tax
plus current funds® is not sufficient.

Only Missouri among the states with newer and more recently revised constitu-
tions includes a similar provision for the apportionment of school funds.

The Model State Constitution provides:

The legislature shall provide for the maintenance and support of
a system of free public schools, open to all children in the state.

28 Contained in 1911 amendment.

2% Montana, Kansas, lowa, Louisiana, Minnesota, North Dakota, Oregon: Virginia, Wisconsin and
Wyoming. Index Digest, pp. 384-385.

80 Utah, California, Colorado, Idaho, Kentucky, Missouri, Nevada and South Carolina. Index Digest.
pp. 384-385.

31 Comparable to combined primary school interest fund and school aid fund moneys in Michigan.
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Comment

The provision of this section dealing with the maintenance of a system of free
primary schools would not likely be a subject of much controversy. However, the
portion of this section dealing with the distribution of primary school fund mon-
eys may be subject to considerable discussion. There are five sections of the
constitution which deal with aid to local school districts 1) Article XI, Section 9
(this section) insofar as it affects the distribution of primary school interest fund
money; 2) Article X, Section 1, which establishes the primary school interest
fund, and dedicates certain specific taxes to it; 3) Article Xl, Section 11, which
establishes the primary school fund; 4) Article Xl, Section 12, which dedicates
escheats to the primary school fund; and 5) Article X, Section 23, which estab-
lishes the school aid fund and dedicates two cents of the state sales tax to the
fund. All of these sections are inter-related and Section 9 must be considered in
relation to these other provisions.

The inter-relationship of these provisions is discussed in the next section of this
chapter, “proceeds of School Land” (see the Comment section).

In respect to the provisions of this article relating to the distribution of primary
school interest funds, consideration might be given to allowing the legislature to
determine the method of distribution. If the present provision is to be continued,
the language might be changed to clarify the method that is to be used in appor-
tioning primary school interest funds.

In view of the several provisions of the constitution relating to state aid for local
schools, consideration might be given to consolidating these provisions into one
section, or to eliminating them entirely and placing the responsibility in the
hands of the legislature (see Comment under next section).

IX
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3. Proceeds of School Land

Article XI: Section 11. The proceeds from the sales of all lands that have been or
hereafter may be granted by the United States to the state for educa-
tional purposes and the proceeds of all lands or other property given
by individuals or appropriated by the state for like purposes shall be
and remain a perpetual fund, the interest and income of which, to-
gether with the rents of all such lands as may remain unsold, shall be
inviolably appropriated and annually applied to the specific objects of
the original gift, grant or appropriation.

Constitutions of 1835 and 1850

Both of the earlier Michigan constitutions contained similar provisions. Con-
gress in 1785 approved the land grant ordinance for the Northwest Territory
which dedicated the sixteenth section of land in each township to public school
purposes.®? Article X, Section 2 of the 1835 constitution provided:

... The proceeds of all lands that have been or hereafter may be
granted by the United States to this state, for the support of
schools, which shall hereafter be sold or disposed of, shall be and
remain a perpetual fund; the interest of which, together, with the
rents of all such unsold lands, shall be inviolably appropriated to
the support of schools throughout the state.

Thus the constitution of 1835 established a permanent fund with the proceeds of
the lands granted by Congress and provided for the continuous payment of inter-
est on the fund. This permanent fund is known as the primary school fund.*

The language of the present provision was originally inserted in the constitution
of 1850 and was carried over unchanged into the 1908 constitution.

Constitution of 1908

This section has not been amended since the present constitution was adopted.

Statutory Implementation

The legislature has provided that the proceeds from the sale of educational lands
received into the state treasury and placed to the credit of the several school

32 States admitted to the union after 1802 also received two or more sections for the support of
higher education. See Edgar W. Knight, Education in the United States, Ginn and Company, New
York, 1941, pp. 241-306.

33 This fund should not be confused with the primary school interest fund (see Article X, Section 1 of
the 1908 constitution).
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funds “shall be used in defraying the expenses of the state government.”* The
auditor general is by law assigned responsibility for computing and paying the
interest on the principal of the educational funds (including the primary school
fund) out of the specific taxes.®

By law the proceeds from escheated property also go into the primary school
fund. For a discussion of escheated funds see Article XlI, Section 12.

Judicial Interpretation

There have been no recent problems in the interpretation of this provision.3®

Other State Constitutions

Thirty-two states in addition to Michigan constitutionally provide for a perma-
nent fund for the support of public schools or for educational purposes. Proceeds
of lands granted by the United States for public schools represent a source of the
permanent fund in 18 states, which are for the most part mid-west and western
states with constitutions dating from 1850 and states which shared in the con-
gressional land grants.®

Most of the thirty-two states appear to earmark more than one source of revenue
to the permanent fund. Five states, in addition to Michigan, provide that gifts
and bequests for educational purposes constitute a source of revenue for the
permanent fund. Twenty-three states mention escheated estates as a source of
the fund, while others include unclaimed shares and dividends of corporations,
fines and forfeitures, and appropriations by the state.

Twenty state constitutions place limitations on the use of the permanent fund.
Eleven states specify the fund is to remain inviolate. Seven restrict the use of
the funds to school purposes while four provide that the fund may be increased
but not diminished.

34 M.S.A. 3.721. Consistent with this act the money credited to the primary school fund is in reality
commingled with the general fund and is used for general state purposes. The primary school fund is
only a bookkeeping memorandum record showing accumulation of a principal within the general
fund. (From information supplied by the Department of Public Instruction.)

35 M.S.A. 3.731. For specific taxes see Article X, Section 1.

36 Under the similar provision of the 1850 constitution the supreme court ruled that an 1859 act
appropriating a portion of the proceeds of swamp lands to the primary school fund did not remove
them from legislalative control. (People ex rel. Superintendent of Public Instruction v. Auditor
General, 12 Mich. 171.) The court also ruled that the 1850 provision did not deprive the legislature
of the power of regulating the state policy regarding the primary school lands. (People ex rel. Jones
v. Pritchard, 21 Mich. 236.)

87 Index Digest, pp. 385-387.
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Among the states with newer and more recently revised constitutions, Alaska
and Hawaii are silent on the matter of a permanent fund, while New Jersey and
Missouri provide that the public school fund shall be securely invested and re-
main a perpetual fund.®

Comment

An understanding of this section necessarily requires an explanation of the
inter-relationships among the several constitutionally established funds which
contribute to the support of the primary school system.

History

The primary school fund was created by the first constitution of the state in 1835
and is the first of several funds established for the support of primary schools. It
was established with the proceeds from the sale of lands granted by Congress to
the state for educational purposes. It was established as a permanent or per-
petual fund which was to remain inviolate and never to be distributed.

Although the fund could not be distributed, the legislature borrowed from the
fund and then annually payed interest on the loans.

Apparently to insure that there would be no failure on the part of the state to
pay interest on the primary school fund, provision was made in the 1850 consti-
tution for the primary school interest fund and certain specific taxes were ear-
marked to the payment of interest on the primary school fund through the me-
dium of the primary school interest fund.

Also in 1850 the proceeds from escheated property were dedicated to the support
of primary schools.?®* These monies by legislative act have been dedicated specifi-
cally to the primary school fund.*

These provisions for a primary school fund, a primary school interest fund, and
the dedication of escheats were carried over in the 1908 constitution in Article
X, Sections 11 and 12, and Article X, Section 1. For the change see the discus-
sion of each section. In addition to these funds, Article X, Section 23 establishes
a school aid fund and provides that two cents of the state sales tax levy be depos-

38 Missouri provides that the general assembly may liquidate certificates of indebtedness to the
public school fund but all funds derived from the liquidation must be invested in bonds of the United
States, the state, or other securities fully guaranteed by the United States of not less than par value.
The legislature is also authorized to levy an annual tax to pay the interest accruing on the certifi-
cates of indebtedness. Missouri constitution of 1945 (Revised 1960). Article IX, Section 4.

39 Article XI, Section 12.

40 M.S.A. 26.1053 (52).
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ited in the school aid fund and expended for the aid of school districts and for
such school employee’s retirement systems as shall be provided by law.*!

Operation of the School Funds

There are, then, three basic funds created by the constitution: 1) the primary school
fund; 2) the primary school interest fund; and 3) the school aid fund. The following
is an explanation of the methods by which these funds are administered.*

The primary school fund is actually only a bookkeeping memorandum record
showing accumulation of a principal amount within the general fund. The
amounts received from the sale of school lands and escheats are “credited” to the
primary school fund, but the money is actually commingled with the general
fund money and used for general state purposes.*

The interest paid on the corpus of land sale funds is seven per cent per annum,
except in the case of swamp lands where the rate of interest is set by statute at
five per cent. This interest is paid from the specific tax revenues of the primary
school interest fund. However, the total revenue from the specific taxes ear-
marked to the primary school interest fund far exceeds each year the amount
that is owed in interest on the principal of the primary school fund.

The balance in the primary school fund as of June 30, 1960, (excluding amounts
credited to the university and other college funds) amounted to some $16.6 mil-
lion, including $998,590 in proceeds from the sale of swamp lands. With an
accumulated principal of about $16 million, the interest on the primary school
fund would amount to less than $1 million a year. In fiscal 1960, however, the
specific taxes earmarked to the primary school interest fund yielded $56.9 mil-
lion, which far exceeds the less than $1 million of interest due on the primary
school fund. After deducting a comparatively small amount of the total for other
educational purposes, the whole primary school interest fund is available for
distribution to local school districts.

The primary school interest fund monies are distributed on the bases of the
number of children between the ages of 5 and 19 as indicated by the school cen-
sus. The amount each district receives per child is determined by dividing the
total amount in the fund by the total number of school-age children in the state.
The primary interest fund distributions currently account for some 20 per cent of
total state aid for schools.

41 Added by amendment in 1946 and revised by amendment in,1954. The 1954 amendment provided
for the creation of a school aid fund to be effective July 1, 1955. Prior to 1955 school aid monies were
appropriated and expended from the general fund of the state. See Michigan State Operations and
Local Benefits Budget, 1960, Section Q, p. 1.

42 Based on reports of the auditor general and information received from the department of public
instruction.

43 Consistent with the provisions of law (see M.S.A. 3.721).
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As previously mentioned the constitution (Article X, Section 23) provides that
two cents of the sales tax levy be credited to the school aid fund—$216 million in
fiscal 1960. The legislature has provided that in addition to this, two cents of
the cigarette tax levy and a four per cent liquor excise tax be placed in this
fund—$26 million in fiscal 1960. The distribution of school aid fund monies is by
a statutory formula which takes into account a number of deductible factors, one
of which is the amount of primary school interest fund monies received by the
school district. As a practical matter, therefore, the primary school fund monies
are an offset against school aid fund monies.

In recent years the statutory formula for distributing these constitutionally and
statutorily earmarked funds has required more money than the revenues of the
funds produced and the legislature has made supplemental appropriations from
the general fund. In 1959-60 the legislature appropriated $21.4 million from the
general fund as a supplement to the school aid fund. Thus, in fiscal 1960 there
was available from these funds for distribution for primary school purposes the
following:

Source
Constitutional Dedications

Specific taxes* $ 57 million
Sales tax 216

Statutory Dedications

Cigarette tax 19
Liquor excise taxes 7

Supplemental Appropriation
From General Fund 21

Total $320 million

In view of these various provisions dealing with state aid to school districts,
consideration might be given to consolidating the provisions of Sections 11 and
12 of Article Xl and Sections 1 and 23 of Article X into a single provision on state
aid to schools, with the distribution of the funds to be provided by law. Or, con-
sideration might be given to leaving the whole question of state aid to schools to
legislative discretion.

* For convenience this term includes ad valorem taxes on railroad, telephone
and telegraph, car loading, and express companies in addition to inheritance
taxes, out-of-state insurance company taxes and corporation organization fees.
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4. Escheats

Article XI: Section 12. All lands, the titles to which shall fail from a defect of
heirs, shall escheat to the state, and the interest on the clear proceeds
from the sales thereof shall be appropriated exclusively to the support
of the primary schools.

Constitutions of 1835 and 1850

This provision originated in the constitution of 1850 and was carried over into
the present constitution virtually unchanged. The word “title” was changed to
“titles” and the word “the” was inserted before the words “primary schools” at

the end of the section.

Constitution of 1908

This section has not been amended since the adoption of the present constitution.

Statutory Implementation

In the implementation of this provision the law provides that the proceeds from
escheated property go into the primary school fund. The board of escheats has
the responsibility by law to administer the funds credited and accruing. The
investment of the funds is subject to the supervision and direction of the state
administrative board.*

Judicial Interpretation

There has been no recent litigation on this section.

Other State Constitutions

Twenty-three other state constitutions contain a provision of this type. In most
of these states, the provision is incorporated in sections establishing a perma-
nent school fund.

The constitutions of Alaska, New Jersey, and Hawalii have no provisions of this
type, nor does the Model State Constitution.

Comment

See Comment under previous section.

4 M.S.A. 26.1053 (52). Under the law escheated funds returned to the state are transferred by the
board of escheats to the primary school fund, usually only once annually. The board of escheats
determines when and how much is to be so transferred. During 1951-52 no transfers were made,
while in the fiscal year 1958-59 $450,000 was transferred to the primary school fund out of total
receipts of $862,359. (From information supplied by the department of public instruction.)
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C. HIGHER EDUCATION
1. Educational Institutions

Article XI: Section 10. The legislature shall maintain the university, the college
of mines, the state agricultural college, the state normal college and
such state normal schools and other educational institutions as may
be established by law.

Constitutions of 1835 and 1850

Although this section is new in the 1908 constitution, it apparently stems from
earlier provisions of the 1835 and 1850 constitutions. The 1835 provision (Ar-
ticle X, Section 2) was as follows:

The legislature shall encourage, by all suitable means, the pro-
motion of intellectual, scientifical and agricultural improvement.

The 1850 constitution (Article X111, Section 11) provided:

The legislature shall encourage the promotion of intellectual,
scientific and agricultural improvements; and shall, as soon as
practicable, provide for the establishment of an agricultural
school.

Constitution of 1908

In the Address to the People the convention of 1907-08 stated that the intent of
this section was to make it “mandatory upon the legislature to maintain the
educational institutions therein specified.”

Other State Constitutions

A number of other state constitutions include similar provisions relative to the
establishment of state institutions of higher education.

Twenty-one states provide for the establishment and maintenance of a state
university; twelve include provisions for teachers colleges and normal schools;
eleven provide for agricultural colleges, which in Arizona and California are part
of the state university. Five states require the legislature to establish a school of
mines while two others (Nevada and North Carolina) require the provision of a
department of mines at the state university. The North Dakota constitution
provides for a school of forestry, while New Mexico requires the legislature to
support a military institute.
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Several constitutions, including those of Vermont, Maine, New Hampshire,
Connecticut, Massachusetts, Rhode Island, and New Jersey contain no provision
of this type. The newer constitutions of Alaska and Hawaii simply require that
the legislature provide for a state university and such other educational institu-
tions as may be deemed desirable.

The Model State Constitution provides that the legislature shall establish orga-
nize and support such public institutions of higher learning as may be desirable.

Comment

This section, like Section 1, is not a grant of or restriction on the power of the
legislature, but rather expresses the intent of the people that these institutions
be supported. Consideration might be given to eliminating this section and
combining it with the provision of Section 1 in a general statement of intent.

The table on the following page summarizes the constitutional provisions for
Michigan’s nine major state-supported colleges and universities. In the pages
following the table individual sections of the constitution which relate to these
institutions are discussed.
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2. The University of Michigan
a. Regents and Name

Article XI: Section 3. There shall be a board of regents of the university consist-
ing of eight members, who shall hold the office for eight years. There
shall be elected at each regular biennial spring election two members
of such board. When a vacancy shall occur in the office of regent it
shall be filled by appointment of the governor.

Section 4. The regents of the university and their successors in office
shall continue to constitute the body corporate known as “The Re-
gents of the U