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Summary of Findings

The current statutory framework of utility regulation in Michigan, which originates from
the early days of the twentieth century, has been created by the Legislature superimpos-
ing statute upon statute until neither citizens, nor the courts, can comprehend its mean-
ing without substantial difficulty. The Michigan Supreme Court has characterized the
task of analyzing this statutory framework as “a journey into the heart of darkness.” It is
suggested that the various statutes be organized into a single codification that clearly
delineates the commission’s authority, particularly with respect to utility holding compa-
nies, subsidiaries, and technological developments.

The commission occasionally takes considerable time to issue final orders in rate cases.
In 1972, the state Legislature adopted a law requiring the commission to decide rate
cases within nine months. The state Court of Appeals subsequently held, however, that
the law was a goal rather than a requirement. With respect to 228 rate-case applications
filed during the 1980s, 188 applications (82.5 percent) were decided in nine months or
less, while forty other applications (17.5 percent) took longer than nine months.

The 1972 law also directed the commission to adopt rules for the filing, investigation and
hearing of petitions or applications to increase or decrease utility rates and charges as
necessary or appropriate to enable the commission to reach a final decision within nine
months. The commission has yet to adopt any such rules.

The present statutory time limit of nine months may be of insufficient length to permit the
commission to adequately consider and decide certain major rate cases. Since such rate
cases often involve substantial sums of money and may have long-term economic conse-
quences, neither the public interest nor that of the parties to such rate cases are well
served by hastily-reached decisions. If the present time limit is unrealistically short, then
an appropriate remedy lies in amending the act, rather than in its continued non-obser-
vance.

The state Attorney General, through separate divisions, performs the dual role of provid-
ing legal counsel to the public service commission and challenging most commission
decisions in courts. There is general agreement that such a dual role would be inappro-
priate in the private practice of law, due to the potential conflict of interest inherent in
representing both sides in the same dispute. It is suggested that the present arrangement
be reviewed from a public policy standpoint to determine whether the commission should
be served by legal counsel appointed by, and responsible to, the commission as is the
case in a number of other states.

Utility regulation involves a number of academic backgrounds such as engineering, fi-
nance, law and statistics. Ideally, all of this knowledge should be represented on the
commission. At least during the last decade, education in the law has been the principal
educational requirement for appointment to the commission. Because a mix of disci-
plines may better serve ratemaking decisions, it behooves the governor to consider ap-
pointing individuals with a more diverse professional background.
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Summary of Findings (continued)

*

The technical staff of the commission provides not only technical information on regula-
tory matters, but also participates in rate-case proceedings and takes positions on issues
presented to the commission. Because commissioners and staff may have daily contact,
there is a perception among some utilities and intervenors that they are not playing on a
“level field” because the present arrangement may permit the staff to offer information to
commissioners without other rate-case participants being present. In order to deal with
these issues and to reduce the time devoted to management activities by the commission,
consideration should be given to separating the technical staff from the commission.

The commission is an operating unit within the Michigan Department of Commerce. It is
not possible to reach a rational conclusion, however, about whether the amount of com-
mission-restricted revenues appropriated to the core Department of Commerce is an ap-
propriate amount for the staff services provided. This is true because there is no rational
system in place to determine these allocations. It is suggested that the Department of
Commerce develop an allocation system that can be used throughout the department.
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AN ANALYSIS OF SELECTED ISSUES REGARDING
THE REGULATION OF PUBLIC UTILITIES IN MICHIGAN

Introduction

The governmental regulation of private enterprise that provides public utility service has
long been accepted, even within the private sector itself, to a greater degree than would
likely be tolerated regarding private enterprise in general. The term “public utility” generally
suggests a private concern, the chief business of which is to supply a source of energy —
electricity or natural gas, for example — to the public. In its more precise sense, however,
the term is broadly descriptive of any business that is peculiarly affected with a public inter-
est, or that provides a service upon which the public has become peculiarly dependent.
Thus, for example, it was held by courts at the national level during the latter portion of the
nineteenth century that the storage and weighing of grain was a business “affected with a
public interest” and, therefore, properly made subject to regulation as a public utility. A like
conclusion was reached with respect to railroads.

The view that utilities are businesses affected with a public interest, which is to say that use
of their property has in effect been granted to the public, affords but one justification for
subjecting them to more stringent regulation than is generally considered acceptable with
other businesses. A second justification may be found in the view that utilities exhibit the
characteristics of natural monopolies. Traditionally, it has been thought that greater econo-
mies of scale with respect to utility service might be achieved by granting a given utility the
exclusive right of operation in a geographic area. Governmental regulation of the sort here
described has been viewed as a necessary, though imperfect substitute for the economic
controls that would otherwise be supplied through an appropriate competition to assure fair
prices and adequate service to the public.

The regulatory framework in Michigan, developed as it was in the early portion of the twen-
tieth century, was premised upon the traditional views above noted. It should invite no
controversy to observe that much of the relevant landscape has changed since the basic
contours of the state’s regulatory framework were established. As but one example, the
consequences of legal developments and technological change have introduced into the
telecommunications field a measure of competition doubtless not contemplated when the
state’s regulatory system was established.

Similarly, large industrial enterprises often possess the technological means by which to
generate energy sufficient to meet their own needs, or to transport energy such as natural gas
directly from its sources in either instance bypassing, and to some extent competing with,
utilities. But since these enterprises are not typically looked upon as businesses affected with
a public interest, they may in some measure avoid the regulation to which utilities are sub-
ject. Whether these, and other, changes have been of sufficient magnitude to suggest changes
in the existing regulatory framework is a matter of appropriate inquiry towards which this
report is directed.



Part 1. Overview of the Public Service Commission

The Michigan public service commission regulates most public utilities in the state including
electric investor-owned and rural electric cooperatives; natural gas utilities; telecommunica-
tions utilities; and the intrastate motor carrier industry. The commission is regarded as one of
the most powerful and important agencies in state governments affecting the lives of eight
million ratepayers and is responsible for regulating over $16 billion in utility assets and $12
billion in gross revenues. The discussion below is designed to provide an overview of the
commission including its mission and goals; its regulatory responsibilities; and a comparison
of commission and commission staff characteristics in Michigan to those in other selected
states.

A. Mission and Goals of the Public Service Commission

The mission of the commission as stated in its 1989 annual report is to formulate and admin-
ister policies and regulations necessary to ensure that state energy and regulated communi-
cation and transportation services are provided in an efficient, reliable, safe and environmen-
tally acceptable manner sufficient to meet the diverse needs of Michigan citizens. The mis-
sion also includes formulating the state’s energy policy by engaging in long-range energy
planning activities. The goals of the commission, as enumerated in the 1989 annual reports
include the following:

e Encourage the efficient production, distributions and utilization of the state’s en-
ergy and regulated communication and transportation services.

e Ensure a supply of regulated services of dependable quality at reasonable rates
adequate to meet public needs and maintain a healthy state economy.

e Ensure that the regulated services are provided in a safe, efficient, environmen-
tally sound and socially acceptable manner.

e Ensure that responsive action is directed toward recognized concerns of Michigan
ratepayers.

e Minimize hardship and economic disruption in times of service reduction or en-
ergy curtailment.

¢ Provide a fair and efficient ratemaking process that accurately identifies revenues
needed to provide regulated services, balances cost to consumers, assures ad-
equate supply, reliability and safety, and protects the environment.

e Provide for reduced regulation and increased reliance upon market forces where
competition is sufficient to protect the public interest.

e Provide regulatory oversight in the most prudent and expedient manner, while
adhering to federal and state constitutional requirements.



The public service commission has quasi-legislative and quasi-judicial powers and duties. In
its quasi-legislative capacity, the public service commission sets rates and makes rules gov-
erning utility operations. In a quasi-judicial manner, the commission hears and decides
complaints, and issues written orders. Commission orders may be appealed to the Michigan
Court of Appeals.

B. Responsibilities of the Public Service Commission

The commission establishes rates for the state’s investor-owned public utilities and rural
electric cooperatives. The public service commission considers rate and service applications
and issues orders that stand as law unless overturned or amended by judicial review. Itisthe
role of commissioners to act as the decisionmakers in proceedings brought before them by
regulated firms or other interested parties. The commission also is statutorily responsible for:

e Approving construction, safety and operation of gas and oil pipelines, gas storage
fields and gas production wells.

e Establishing and enforcing rules on the equitable handling of customer grievances.

e Approving issuance of securities and other financial transactions by regulated
utilities.

e Conducting hearings and investigations of rates and operations of regulated
utilities.

e Longrange energy forecasting and planning and development of programs to both
increase and conserve energy resources.

The commission regulates ten investor-owned electric utilities, thirteen rural electric coop-
eratives, eight natural gas utilities, thirty-eight local telephone companies, and over 4,500
common and contract motor carriers. The commission is not authorized to regulate munici-
pally-owned utilities. In 1989, the commission regulated Michigan utilities with total oper-
ating revenues of over $12 billion.

Table 1

Total Operating Revenue (In Millions) of General Industry Regulated
by the Michigan Public Service Commission, 1989

Industry Operating Revenue
Electric $5,357.7
Rural Electric Co-ops $141.9
Gas $2,703.9
Telephone $2,982.2
Water $1.5
Motor Carrier $938.5
Total $12,125.7

Source: Michigan Public Service Commission.
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1. Electric Companies

Investor-owned utilities provide electric service to the vast majority of Michigan electric
customers. In 1989, more than 3.5 million customers (88.6 percent) were served by inves-

tor-owned firms and just over 200,000 by electric cooperatives. (See Table 2.)

Regulated Electric Companies, 1989

Company Name Res.
Investor-owned:

Alpena Power Co. 12,411
Consumers Power Co. 1,281,269
Detroit Edison Co. 1,728,348
Edison Sault Electric Co. 16,335
Indiana Michigan Power Co. 68,735
Michigan Power Co. 27,112
Northern States Power Co.

Wisconsin 8,815
Upper Peninsula Power Co. 53,836
Wisconsin Electric Power 19,921
Wisconsin

Corp. 7,326

Subtotal Investor-owned 3,224,108

Cooperatives:
Alger Delta Coop. Electric

Assoc. 7,074
Cherryland Electric Coop. 18,303
Cloverland Electric Coop. 12,587

Fruitbelt Electric Coop. 21,108
O&A Electric Coop. 22,587
Oceana Electric Coop. 8,638
Ontonagon County Rural
Electrification Assoc. 3,326

Presque Isle Electric Coop. 23,538
Southeastern Michigan Rural

Electric Coop. 3,777
Thumb Electric Coop. 9,313
Top O’Michigan Electric Co. 37,155
Tri-County Electric Coop. 17,014
Western Michigan Electric

Coop. 9,135
Subtotal Cooperatives 193,565
Subtotal Municipals 217,895
Total Michigan 3,635,568

Table 2
Customers
Bus. Ind.
2,600 5
149,170 8,856
160,778 2,638
2,806 4
7,938 750
3,770 300
1,106 13
6,118 11
2,427 9
Public
838 3
337,551 12,589
350 0
1,327 0
622 4
583 0
912 0
266 10
99 0
943 2
132 0
216 0
559 8
633 2
225 0
6,867 26
32,305 1,172
376,723 13,787

Source: 1989 Annual Report, Michigan Public Service Commission.
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Other

186
1,568
1,921
43
325
140

54
161
55

23
4,476

19
141
198

0
145
37

59
194

24
0
101
110

59
1,086
5,840

11,402

Total

15,202
1,440,863
1,893,685
19,188
77,748
31,322

9,988
60,126
22,412

Service

8,190

3,578,724

7,444
19,771
13,411
21,690
23,644

8,951

3,484
24,687

3,932

9,529
37,823
17,759

9,419
201,544
257,212

4,037,480



Among investor-owned electric utilities, Detroit Edison Company customers accounted for
half (50.1 percent) of total customers, and 50.6 percent of total residential customers. Con-
sumers Power Company is the second largest investor-owned electric utility, serving 37.5
percent of the total state residential customers. The combined customers of the two largest
electric utilities accounted for 88.1 percent of the total residential customers in Michigan.

2. Natural Gas Companies

The public service commission reported over 2.7 million natural gas customers in 1989,
the vast majority of whom (2.5 million or 92.6 percent) were residential customers. (See
Table 3.)

Table 3
Regulated Natural Gas Companies, 1989
Customers
Company Name Res. Bus. Ind. Other Total
Companies Regulated by Commission:
Consumers Power Co. 1,227,431 87,345 8,029 890 1,323,695
Michigan Consolidated

Gas Co. 1,003,511 73,445 1,099 627 1,078,682
Michigan Gas Co. 71,218 8,768 757 30 80,773
Michigan Gas Ultilities 107,856 10,025 470 39 118,390
Northern States Power Co.-

Wisconsin 3,737 468 17 0 4,222
Peninsular Gas Co. 2,945 287 0 1 3,233
Southeastern Michigan Gas C0.69,571 6,972 70 27 76,640
Wisconsin Public Service

Corp. 4,440 359 59 1 4,859
Subtotal 2,490,709 187,669 101,501 1,615 2,690,494
Companies Regulated by Franchise Provisions:

Aurora Gas CO. 390 60 0 0 450
Battle Creek Gas Co. 30,346 2,148 46 20 32,560
Citizens Gas Fuel Co. 10,112 921 33 1 11,067
Subtotal 40,848 3,129 79 21 44,077
Total Michigan 2,531,557 190,798 10,580 1,636 2,734,571

Source: 1989 Annual Report, Michigan Public Service Commission.

Consumers Power Company was the largest natural gas utility in 1989 serving over 1.3
million customers, and Michigan Consolidated Gas Company was second largest serving just
over one million customers. In 1989, the two largest natural gas utilities combined served
over 2.4 million, or almost 90 percent, of the 2.7 million statewide natural gas customers.

3. Telephone Companies

In 1989, there were thirty-eight regulated local exchange companies serving over 3.4 million
residential and 1.2 million business customers in Michigan. (See Table 4.)
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Table 4
MPSC Regulated Telephone Companies, 1989

Customers

Company Name Residential Business Total

Michigan Bell Telephone Co. 2,830,704 1,148,237 3,978,941
GTE North, Inc. 431,812 96,598 528,410
Century Telephone of Mi. 37,281 6,972 44,253
Century-Telephone-Midwest 19,584 3,371 22,955
Alltel Michigan 34,496 6,520 41,016
C.C.&S. Telco. 15,941 1,646 17,587
Wolverine Telephone Co. 6,618 688 7,306
Barry County Telephone Co. 5,217 426 5,643
Ontonagan County Telephone Co. 3,060 704 3,764
Shiawassee Telephone Co. 3,712 426 4,138
Hiawatha Telephone Co. 3,486 706 4,192
Allendale Telephone Co. 3,424 566 3,990
Ace Telephone Co. of Michigan 3,087 497 3,584
Communications Corp. 3,015 401 3,416
Baraga Telephone Co. 5,217 426 5,643
Upper Peninsula Telephone Co. 2,712 389 3,101
Pigeon Telephone Co. 2,077 432 2,509
Chatham Telephone Co. 1,935 228 2,163
Deerfield Farmers Telephone Co. 1,925 239 2,164
Kingsley Telephone Co. 1,720 241 1,961
Lennon Telephone Co. 1,611 80 1,691
Springport Telephone Co. 1,434 140 1,574
Bloomingdale Telephone Assoc. 1,352 148 1,500
Kaleva Telephone Co. 1,193 220 1,413
Carr Telephone Co. 1,345 50 1,395
Sand Creek Telephone Co. 931 85 1,016
Blandchard Telephone Assoc. 932 95 1,027
Climax Telephone Co. 848 109 957
Winn Telephone Co. 472 55 527
Peninsula Telephone Co. 903 125 1,028
Midway Telephone Co. 679 83 762
Chippewa County Telephone Co. 693 42 735
Westphalia Telephone Co. 709 78 787
Island Telephone Co. 561 112 673
Waldron Telephone Co. 472 71 543
Drenthe Telephone Co. 475 50 525
Chapin Telephone Co. 440 25 465
Ogden Telephone Co. 370 27 397
Total 3,432,443 1,271,308 4,703,751

Source: 1989 Annual Report, Michigan Public Service Commission.

In 1989, Michigan Bell Telephone served the largest share of residential and business cus-
tomers in Michigan, 82.5 percent and 90.3 percents respectively. GTE North was the second
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largest local exchange company, with 12.6 percent of the state’s residential customers and
7.6 percent of the total business customers. The remaining thirty-six firms comprised just 4.9
percent of residential and 2.1 percent of business customers in the state.

4. Motor Carriers

The public service commission also regulates the intrastate motor carrier industry in Michi-
gan. The interstate motor carrier industry is regulated by the federal government. Of the
approximate 2,200 motor carriers regulated, over 600 are contract carriers that offer service
to parties only under contract. The remaining 1,500 are either common carriers, offering
transportation service to the general public, or common-restricted carriers, that are restricted
by shipper, or commodities, or both, as shown in Table 5.

Table 5

WSC Regulated Motor Carriers by Type, 1991

Type of Carrier Number of Carriers
Contract 605
Common 32
Common, Restricted 1,529
Total 2,166

Source: Michigan Public Service Commission.

The commission uses nine functional classifications for motor carriers, including general
freight carriers, household goods movers, petroleum and petroleum products carriers, auto-
mobile parts carriers, iron and steel articles carriers, auto haulers, heavy machinery carriers
small packages carriers and miscellaneous carriers. Appendix A identifies the major carriers
by functional classification based on Michigan intrastate revenues for 1989.

C. Comparison of Commission and Staff Organization Characteristics

A selective interstate comparison of commission organization and staff organization charac-
teristics is available using data compiled and published by the national association of regula-
tory utility commissioners. The tables in this comparison include the 15 most-populous
states and the neighboring states of Minnesota and Wisconsin. The 15 most-populous states
are: California, Florida, Georgia, lllinois, Indiana, Massachusetts, Michigan, Missouri, New
Jersey, New York, North Carolina, Ohio, Pennsylvania, Texas, and Virginia.

1. Commissioner Selection

The public service commission is composed of three members, each of whom is appointed
by the governor, with the advice and consent of the Senate, for a term of six years. No more
than two commissioners may be from the same political party. While there are several
models of commission type and structure in other states, the number, terms and method of
selection used in Michigan are the same as are used in the majority of states.
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Nationally, thirty-nine states have appointed utility commissions and eleven states have elected
commissions. All of the fifteen most-populous states have appointed commissions, with the
single exception of Georgia, where commissioners are elected. All of the Great Lakes states
select commissioners in the same manner as Michigan, appointment by the governor and
confirmation by the Senate. (See Table 6.)

Table 6

Number of Commissioners, Method of Selection
and Tenure of Office

Number of  Method of Commissioners
State Commissioners  Selection Term of Office
California 5 Gov/Sen confirm 6 yrs-staggered
Florida 5 Gov/Sen confirm 4 yrs-staggered
Georgia 5 Elected 6 yrs-staggered
[llinois 7 Gov/Sen confirm 5 yrs-staggered
Indiana 5 Gov/Sen confirm 4 yrs-staggered
Massachusetts 3 App't-Gov 4 yrs-concurrent
MICHIGAN 3 Gov/Sen confirm 6 yrs-staggered
Minnesota 5 Gov/Sen confirm 6 yrs-staggered
Missouri 5 Gov/Sen confirm 6 yrs-staggered
New Jersey 3 Gov/Sen confirm 6 yrs-staggered
New York 7 Gov/Sen confirm 6 yrs-staggered
North Carolina 7 Gov/Sen confirm 8 yrs-staggered
Ohio 5 Gov/Sen confirm 5 yrs-staggered
Pennsylvania 5 Gov/Sen confirm 5 yrs-staggered
Texas 3 Gov/Sen confirm 6 yrs-staggered
Virginia 3 Elected-Leg 6 yrs-staggered
Wisconsin 3 Gov/Sen confirm 6 yrs-staggered

Source: 1989 Annual Report on Utility and Carrier Regulation of the National Association of Regula-
tory Utility Commissioners.

Nationally, thirty of the fifty states have three-member commissions, sixteen states have five-
member commissions, and the remaining four states have commissions with seven mem-
bers. Of the seventeen states shown in Table 6, Michigan is one of six states with a three-
member commission, while eight states have five-member commissions and three have seven-
member commissions.

2. Commissioner Compensation

Salaries for both commissioners and the chairman in Michigan rank close to the national
average and are competitive with those of the five neighboring Great Lakes states. However,
compensation in Michigan is generally lower than that of the fifteen most-populous states.
(See Table 7.)



Table 7

Comparison of 1989 Annual Salary of Commission Officials

State Chairman Commissioners
California $86,533 $83,869
Florida 87,404 875,404
Georgia 68,493 68,493
lllinois 70,455 61,530
Indiana 50,014 49,517*
Massachusetts 56,732* 52,090*
MICHIGAN 65,000 62,500
Minnesota 51,908 51,908
Missouri 64,323 64,323
New Jersey 95,000 90,000
New York 91,957 79,437
North Carolina 71,992 70,992
Ohio 76,592* 76,592*
Pennsylvania 57,500 55,000
Texas 71,400 71,400
Virginia 91,162 90,162
Wisconsin 63,538* 63,538*

U.S. Average $62,518 $60,670

Fifteen Most-Populous

States Average $73,637 $70,887

Great Lakes States* *

Average $62,501 $60,617

Source: 1989 Annual Report on Utility and Carrier Regulation of the National Association of
Regulatory Utility Commissioners; CRC calculations. *Average of reported salary
range. **Great Lakes States include: lllinois, Indiana, Michigan, Minnesota, Ohio,
and Wisconsin.

The 1989 salaries of commissioners range from a low of $49,517 in Indiana to a high of
$90,162 in Virginia. The Michigan commissioner salary of $62,500 ranks twelfth among the
seventeen combined largest and neighboring states. Michigan is higher than the $60,617
average of the five neighboring Great Lakes states, and lower than the fifteen most-populous
states average of $70,877.

Chairman salaries range from a low of $50,014 in Indiana to a high of $95,000 in New
Jersey. Michigan, with a salary of $65,000, is higher than the neighboring states” average of
$62,501, but lower than the $73,637 average for the fifteen most-populous states.



3. Selection of Chairman

In Michigan, as in the majority of thirty-two states, one member of the commission is ap-
pointed chairman by the governor. In the remaining states, the chairman is elected by the
commission in seventeen states, and in one state — Alaska — the chairman is elected by the
voters.

Table 8
Selection of Chairman

Commission Governor
State Elected Appointed

California X
Florida X
Georgia X
Illinois
Indiana

X X

Massachusetts
MICHIGAN
Minnesota
Missouri

New Jersey

New York

North Carolina

Ohio

Pennsylvania

Texas X

X X X ¥ X

X X X X

Virginia X
Wisconsin X

Source: 1989 Annual Report on Utility and Carrier Regulation of the National Association of Regulatory
Utility Commissioners.

As shown in Table 8, Michigan is among twelve of the seventeen states representing the
most-populous and neighboring Great Lakes states where the governor appoints the chair-
man of the commission. All of the Great Lakes states select commission chairmen in this
manner.

4. Staff Organization Characteristics

A comparison of Michigan to selected other states regarding three characteristics of commis-
sion staff organizations size of staff, presence of an executive director or chief of staff, and
separate staff, are summarized in Table 9, below. Some of these characteristics will be
discussed at length as part of the analysis of technical staff found in Part IV.
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Table 9

Characteristics of Commission Staff

Total Staff Staff/100,000 Executive Director Separate
State FTE’s Population or Chief of Staff Staff
California 1,080 3.6 Yes No
Florida 377 2.9 Yes No
Georgia 159 2.5 Yes No
Illinois 450 3.9 Yes No
Indiana 101 1.8 Yes Yes
Massachusetts 134 2.2 Yes No
MICHIGAN 245 2.6 No No
Minnesota 39 0.9 Yes Yes
Missouri 188 3.7 Yes No
New Jersey 382 4.9 Yes No
New York 670 3.7 Yes No
North Carolina 134 2.0 Yes Yes
Ohio 490 4.5 No No
Pennsylvania 614 5.2 Yes No
Texas 214 1.3 Yes No
Virginia 579 9.4 No No
Wisconsin 185 3.8 Yes No

Source: 1989 Annual Report on Utility and Carrier Regulation of the National Association of Regulatory Utility
Commissioners.

The size of commission staff varies widely among the combined most-populous and neigh-
boring states, from thirty-nine full time equivalent staff in Minnesota to 1,080 in California.
(See Table 9.) Of the seventeen states, one has less than forty full-time equivalent staff; six
states range between 100 and 200 full-time equivalent staff; four states, including Michigan,
fall between 200 and 400 full-time equivalent staff; three are between 400 and 600 full-time
equivalent staff; and three states have more than 600 full-time equivalent staff positions. Of
the seventeen states, full-time equivalent staff per 100,000 population ranges from a low of
0.9 in Minnesota to a high of 9.4 in Virginia. Michigan, at 2.6 full-time equivalent staff per
100,000 population, ranks eleventh highest among the seventeen states.

Nationally, the majority of states — thirty-seven — employ a staff director or equivalent, to
oversee commission technical staff. Only Michigan, Ohio, and Virginia of the seventeen
most-populous and Great Lakes states do not have a staff director to manage commission
staff. There are only four states in the nation that have an organizational structure with a
technical staff separate from the commission: Indiana, Minnesota, North Carolina, shown in
Table 9, and Mississippi.
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Part Il. The Legal Basis of Public Utility Regulation

The authority of a state to regulate public utilities is based upon the police power. Todd v
Hulls (288 Mich 521; 1939). The police power is that authority inherent in a government to
enact laws, within constitutional limitations to promote the health, safety, and general wel-
fare of society. While it is not possible to mark with precision the boundaries of the police
power, they may be viewed as coextensive with the reach of the Tenth Amendment to the
United States Constitution which provides that “[tlhe powers not delegated to the United
States by this Constitution, nor prohibited by it to the States, are reserved to the States respec-
tively, or to the people.” In the absence of a state constitutional provision to the contrary, the
reserved power contemplated by the Tenth Amendment is exercised by the legislative branch
of state government.

Due to practical considerations, state legislatures have seldom directly exercised the regula-
tory powers in question, electing instead to delegate certain quasi-legislative responsibilities
to commissions. The Michigan Legislature has subscribed to the accepted practice, by enact-
ing a succession of statutes requiring public utilities to charge reasonable and just rates, but
delegating to multi-member commissions the authority to conduct an investigation upon the
facts in a given case. In Michigan Central Railroad Company v Michigan Railroad Commis-
sion, (160 Mich 355; 1910), the state Supreme Court considered the legal rationale underly-
ing such delegation and noted that

[ilt is now quite uniformly held by the courts that the action of such a body [as a
regulatory commission] in fixing a rate is not a legislative act upon its part, but is
only administrative or ministerial in its function, in putting into effect the legisla-
tive will which has been previously declared by the legislature. If the legislature
were to attempt to delegate a purely legislative power to a commission, it would
be unconstitutional, as in fact this court has repeatedly held. It is unnecessary to
point out the cases. But the legislative will is declared when the law is passed,
affirming that all rates shall be reasonable and just. This is done by the legisla-
ture itself. The work of the commission making the investigation upon the facts,
and declaring what is a reasonable and what is an unreasonable rates is by the
courts held to be simply administrative of the law as previously enacted by the
legislature. (160 Mich at 361-362.)

A. Antecedent Utility Commissions

Public utilities in Michigan are regulated by a public service commission that the Legislature
created in 1939. The commission is the direct lineal descendant of the railroad commission
that was created in 1907. Two years later the Legislature replaced the railroad commission
with another commission of the same name but with broader powers. Public Act 300 of
1909, the railroad commission act, required common carriers to furnish reasonably adequate
service and facilities, to transport passengers and property upon reasonable request, and to
charge reasonable and just rates for such services. The commission was authorized to inves-
tigate unreasonable rates or inadequate service.

The second railroad commission continued in operation until 1919. Public Act 419 of 1919,
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the public utilities commission act, abolished the railroad commission and created a public
utilities commission in its place.

Section 3 of the public utilities commission act provided as follows:

Immediately upon the taking effect of this act, the Michigan railroad commission
shall cease to exist and the tenures of office of the members thereof shall be at once
terminated. All the rights, powers and duties now vested in said railroad commission
shall be deemed to be transferred to the public utilities commission and shall be
exercised thereby, except as herein otherwise provided.

It is noteworthy that while the Legislature abolished the railroad commission, it did not
repeal the act that had created it. Instead, the Legislature simply superimposed the public
utilities commission act upon its predecessor, the railroad commission act. As a result, the
authority of the public utilities commission could not be completely delineated without also
examining the railroad commission act. But there is more.

By the start of 1939, the Legislature had likewise grown dissatisfied with the performance of
the public utilities commission. So great was the legislative dissatisfaction that it found
expression in statute. Section 4 of Public Act 3 of 1939, the public service commission act,
provided as follows:

The Michigan public utilities commission, having failed and refused to properly carry
out the legislative mandates with respect to public safety, and having failed and
refused to properly enforce the provisions of the several acts conferring jurisdiction
upon it with respect to the use of the various highways of the state In a safe and
proper manners is hereby abolished, and immediately upon the taking effect of this
act said Michigan public utilities commission shall cease to exists and the tenure of
office of the members thereof and other employment of each employe of said com-
mission shall be thereby terminated.

Section 4 of the act further provided in pertinent part that

[a]ll the rights, powers, and duties vested by law In said Michigan public utilities
commission, and in the Michigan railroad commission and transferred to the Michi-
gan public utilities commission, shall be deemed transferred to and vested in the
Michigan public service commission hereby created, and shall hereafter be exercised
and performed by said commission.

Once again the state Legislature abolished the existing commission, this time the public
utilities commission, but without repealing the statute that had created it and constructed
upon its statutory edifices yet a third commission. Thus, by 1939, the state Legislature had
erected a confusing statutory framework: the public service commission exercised all the
rights, powers, and duties of the public utilities commission that had in turn exercised all of
the rights, powers, and duties of the railroad commission. Regrettably, however, the Legisla-
ture failed to specify what the earlier commissions’ authority had been that was now being
transferred to the public service commission. Due to this legislative oversight, whenever a
question arose concerning the powers of the public service commission, it would also be
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necessary to examine both of the prior acts, the former of which had been adopted thirty
years earlier.

B. The Public Service Commission Act

The public service commission was created by Public Act 3 of 1939. The commission con-
sists of three members, appointed to six-year terms — and until their successors are ap-
pointed and qualified — by the governor, with the advice and consent of the Senate. No
more than two commissioners may be of the same political party and they are prohibited
from being retained or employed by a public utility subject to the jurisdiction and control of
the commission during their appointment and for six months thereafter.

Section 2 of the act requires the governor to designate one member of the commission as
chairman. The state Attorney General has concluded that although a majority of commis-
sioners may delegate their ministerial responsibilities to a chairman, the commission must
discharge its substantive duties as a body. (OAG 1975-76, No. 4840.) The opinion noted that
except for Section 2, “[a]ll other statutory provisions [of the act] refer to the commission as a
body, and all delegations of power are so directed.” On January 22, 1979, the commission
adopted bylaws, section 2 of article Il of which provides in pertinent part that “[t]he Chair-
man shall preside at all meetings of the Commission and shall be the chief administrative
officer of the Commission, having general supervision over the business and affairs of the
Commission, provided that the policy of the Commission shall be set by the Commission.”

The general regulatory jurisdiction of the public service commission is contained in the first
paragraph of Section 6 of the act, that provides that

[tlhe public service commission is vested with the power and jurisdiction to regulate
all rates, fares, fees, charges, services, rules, conditions of service, and all other mat-
ters pertaining to the formations operations or direction of such public utilities. The
public service commission is further granted the power and jurisdiction to hear and
pass upon all matters pertaining top necessary, or incident to the regulation of all
public utilities, including electric light and power companies, whether private, cor-
porate, or cooperatives gas companies, water, telephone, telegraph, oil, gas, and
pipeline companies, motor carriers, and all public transportation and communica-
tion agencies other than railroads and railroad companies.

The commission shall have the same measure of authority with respect to railroads and
railroad companies as is granted and conferred under the various provisions of law creating
the Michigan railroad commission and its successor, the Michigan public utilities commis-
sion, and defining their powers and duties. *

Despite the seemingly expansive sweep of Section 6, the Michigan Supreme Court has held
that “[t]he broad language, however, furnishes no grant of specific powers. It is an outline
of jurisdiction in the commission and does not purport to be more.” Huron Portland Cement

* Executive order 1975-1 transferred the public service commission’s regulatory authority with respect to railroad
matters to the Michigan Department of Transportation.
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Company v Public Service Commission, (351 Mich 255t 263; 1958). The Court reasoned as
follows:

If, indeed, the general language quoted had the effect of vesting particular, specific,
powers in the commission, not only would a constitutional question be presented
arising from an asserted lack of standards [citations omitted], but there would have
been no need whatever for the many statutes enacted (both before and after the
effective date of PA 1939, No 3) vesting specific powers in the commission. Id.

As the Court indicated, its conclusion that the broad language of Section 6 is but an outline
of jurisdiction was based on the existence of other regulatory statutes and on a lack of stan-
dards contained in the public service commission act. It need only be said of an asserted lack
of standards in the public service commission act that the same objection might be made
with equal force regarding the other acts. As for the existence of those other acts, while the
Court correctly observed that they had been enacted both before and after the public service
commission was created, those acts that govern major utilities were all enacted before 1939.
(For example, the acts governing electric, telephone, and natural gas utilities were enacted in
1909, 1913, and 1929 respectively.) Thus, the Legislature may have intended to grant spe-
cific powers to the public service commission under Section 6 and to have those earlier acts
superseded in certain respects by the public service commission act, it being at the time of its
enactment the latest expression of the legislative will.

C. Other Relevant Regulatory Statutes

Because Section 6 of the public service commission act has been held to be but an outline of
jurisdiction, Huron Portland Cement Company, the basis for the commission’s authority to
exercise specific regulatory powers must be found In other statutes. The following is a
summary analysis of significant features of those statutes.

1. Electric Utilities

Public Act 106 of 1909 regulates the transmission of electricity in or between counties in
Michigan. The act prohibits an electric utility from establishing any rate or charge without
commission approval. Section 1 provides that whenever electricity is generated in any county
of the state and is transmitted for consumption in that or another county within the state, the
rate to be charged and the conditions of service are subject to regulation under the act. In
addition, the act governs, in certain respects, the construction and maintenance of transmis-
sion lines, and requires electric utilities to provide the commission with information neces-
sary to fulfill the terms of the act.

2. Telephone Companies

Public Act 206 of 1913 as amended, contains the specific grant of authority under which the
commission regulates telephone companies. Section 2 of the act vests in the railroad com-
mission (public service commission) the same jurisdiction and powers over all telephones,
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telephone lines, and telephone companies within the state as it had over railroad companies.
In Michigan State Telephone Company v Michigan Railroad Commission, (193 Mich 515;
1916), it was held that the Legislature had subjected telephone companies to regulation
because competing companies had created an unworkable and undesirable proliferation of
telephone lines and equipment. “These evils come largely from the existence of competing
companies in the same community, and so far as reasonable regulation can improve the
situation such regulation is assuredly required by public convenience and necessity.” (193
Mich at 525.)

The telephone statute was amended by Public Act 305 of 1986, which added seven new
sections, the last of which requires significant portions of the existing act to expire on January
[, 1992. With the exception of the expiration-date provision, the amendatory sections autho-
rize the commission to reduce the degree of regulation when it determines that a competi-
tive market exists in the state for a particular telephone service. Notwithstanding the level of
competition, however, the commission is required to preserve the availability of local ex-
change services at reasonable rates.

Proposed Successor Act. In February 1991, House Bill 4343 and Senate Bill 124 were
introduced and would, if enacted, repeal certain acts, and parts of acts, including Public Act
206 of 1913, the telephone company act. (The two bills being substantially similar at the
time of their introduction, the Senate Bill is discussed.) Senate Bill 124 consists of nine
articles, one through six, eight and nine of which would be known as the Michigan tele-
communications act, while article seven, entitled “emergency telephone service,” would be
known separately as the emergency telephone service enabling act. Several provisions of
the proposed legislation are examined below, though an analysis at this stage must, of neces-
sity be circumspect given the vagaries of the legislative process.

First, Senate Bill 124 would establish in the Michigan Department of Commerce a separate
Michigan “telecommunications commission” that would possess all of the rights, powers,
and duties conferred by law on the public service commission for all matters relating to
telecommunications. Because, like prior regulatory statutes, Senate Bill 124 makes no at-
tempt to define what the “rights, powers, and duties conferred by law” on the public service
commission are, as they relate to telecommunications, should a doubt arise regarding the
proposed commission’s authority, an answer will have to be arrived at by resort to current
statutory provisions governing telecommunications — most of which Senate Bill 124 would
repeal — and to case law.

Senate Bill 124 does not specify the rationale underlying the establishment of a separate
regulatory body solely for the telecommunications field. Among the quite different views
that have been proffered are that the telecommunications field is deserving of unique consid-
eration, or that a means by which to reduce the public service commission’s workload, and
thus regulatory lag, would be to transfer an entire category of utility matters to another regu-
latory body and that a timely opportunity to do so is supplied by the impending expiration of
Public Act 206 of 1913, the telephone company act. Like the public service commission, the
proposed commission would: consist of three members, appointed to six-year terms — and
until their successors are appointed and qualified -by the governor, with the advice and
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consent of the Senate; no more than two commissioners could be of the same political party;
and commissioners would be prohibited from being retained or employed by a public utility
subject to the jurisdiction and control of the commission during their appointment and for
six months thereafter.

Second, Senate Bill 124 would authorize the proposed commission to hire, among other
staff, legal counsel whose duty it would be to represent the commission in all legal matters,
“[e]xcept as otherwise provided by this act.” This proposed provision of separate legal coun-
sel is significant because of, as will be fully discussed in Part 1V, differing views regarding the
propriety of the present arrangement whereby one division of the state Attorney General acts
as legal counsel to the public service commission, while another division challenges com-
mission decisions in the courts. This matter is complicated by the traditional role that Attor-
neys General have played in counseling executive-branch agencies on legal matters, a role
that is buttressed to some extent by statute and the common law, and by the fact that histori-
cally, state Attorneys General have taken a dim view of statutes authorizing state agencies to
employ their own attorneys.

Third, Senate Bill 124 essentially would maintain the monopoly characteristic, and, there-
fore, the resulting necessary regulation of, basic local service while deregulating many other
telecommunications services within which a sufficient degree of competition is deemed to
exist. The bill provides that “residential and general local exchange” rates could not exceed
those in effect on November |, 1990, although the proposed commission could, in the public
interest, order that rates be reduced. It should be noted that in the bill, the definition of
“residential and general local exchange” rates derives from the definition of “basic local
exchange service” which can reasonably be read to extend only to access to a dial tone.
Thus, the actual “rate freeze” may be far more limited than it appears.

Providers of basic local exchange service would be required to first obtain a license, al-
though an existing license would remain in effect. Telecommunications companies provid-
ing other services could do so without a license by providing annual notice to the commis-
sion. (Among the telecommunications services that Senate Bill 124 authorizes are those that
a modified final Judgment, issued by a federal district court in 1982, prohibits local Bell
operating companies from providing. The “modified final judgment” — so called because,
technically it modified a 1956 consent decree agreed to by the federal government and
American Telephone & Telegraph Company — required the company too among other things,
divest itself of local Bell operating companies, and prohibited the local operating companies
from certain lines of business.) To the extent that Senate Bill 124 contravenes the modified
final judgment, the former would, of course, have no legal effect.

Fourth, it is noteworthy that Senate Bill 124 would require providers of basic local service to
provide at actual cost to governmental units and educational institutions such services as are
necessary for the latter to perform legally-mandated programs. The fact that the term “le-
gally-mandated programs” is not defined poses a substantial problem. In the absence of a
definition in Senate Bill 124, it is impossible to determine with certainty whether the legisla-
tive intent was to accord the term an existing meaning or some other meaning peculiar to the
bill. For example, there has been considerable litigation over the question of what programs
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are mandated of units of local government by state law for purposes of Section 29 of Article
9 of the state Constitution. The bill defines the term “actual cost of service” as excluding any
rate of return. The extent to which a Legislature may require a utility to provide certain
services, while denying that utility any rate of return on the investments which make that
service possible, is not entirely clear. State courts have generally held that a public utility has
a substantive rights grounded in statute and the Constitution, to a reasonable rate of return on
investments, although the rate of return need not be that which the utility might earn were it
an unregulated business. At the same time, as stated in Michigan Bell Telephone Company
v Public Service Commission, (332 Mich 7, 26; 1952),

[wlhat return a public utility shall be entitled to earn upon its invested capital, and
what items shall be considered as properly going to make up the sum total of that
invested capital, are questions of fact for the determination of the commission, and
their conclusions thereon, upon which the rate is based, are unassailable unless, as a
necessary result, it can be affirmatively asserted that the resultant rate is unreasonable
and unlawful. (Emphasis supplied.)

Finally, it should be noted that Senate Bill 124 would establish a basic telecommunication
service fund within the Michigan treasury. The purpose of the fund would be to reimburse
telecommunication utilities for the cost of providing basic local and other specified service
to the extent that allowable rates are insufficient. The amount credited to the fund annually
would equal five percent of each telecommunication utility’s liability under Public Act 228
of 1975, the single business tax act. The Michigan Department of Treasury estimated the
single business tax liability for telephone utilities as a group was approximately $30 million
for tax years ending in 1988. Thus, a fund based upon five percent of this liability would
have contained approximately $1.5 million.

3. Natural Gas Utilities

Public Act 9 of 1929 governs natural gas utilities. However, not all provisions of the act
apply equally to all aspects of the natural gas industry. By its terms, Act 9 does not apply to
a business within the state that transports natural gas through pipelines for use in its own
plants that are located entirely within the state. Nor does the requirement of commission
approval for pipeline construction apply to a business that produces gas from its own wells
and transports it for sale to a single purchaser under contract. Michigan Consolidated Gas
Company v Sohio Petroleum Company, (321 Mich 102; 1948).

Section 1 enumerates three classes of businesses that are subject to the act: (1) those who
transport natural gas by pipeline for hire; (2) those who engage in the business of transporting
natural gas; and (3) those who engage in the business of buying and selling natural gas.
Utilities falling within the scope of Section 1 are granted certain powers, such as that of
eminent domain, but are likewise subject to certain restrictions that do not apply generally.
They are required to obtain commission approval before constructing pipelines, for example,
and since they are deemed to be common purchasers under the act, are required to purchase
all natural gas reasonably available within their vicinity without regard to the producer.
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Section 3 empowers the commission to regulate those engaging “in the business of purchas-
ing, selling, or transporting natural gas for public use.” In Nelson v Galpin, (277 Mich 529;
1936), it was noted that a purpose of Act 9 was to provide for the equitable withdrawal of
natural gas by those businesses having an interest in a common natural gas deposit and to
restrict the flow or output to that end. Thus, the commission is authorized to prescribe rules
that limit the amount of natural gas that can be withdrawn from any well to a specified
percentage of its daily natural flow.

4. Issuance of Public Utility Securities

Public Act 144 of 1909 as amended authorizes the commission to approve the issuance and
amount of stocks, bonds, notes, or other evidences of indebtedness issued by public utili-
ties. * One purpose of the act was to protect potential investors in public utility securities.
Another purpose was to afford ratepayers a greater degree of protection than would result
from the regulation of utility rates alone, it being recognized that securities issued by a utility
have a direct effect on its rate structure. Thus, in Indiana & Michigan Power Company v
Public Service Commission, (405 Mich 400; 1979), the Michigan Supreme Court held that
the commissions authority to regulate public utility securities was not merely ancillary to its
authority over rates and therefore, could be exercised even though the issuing utility was not
before the commission in a rate proceeding.

In Michigan Gas Storage v Public Service Commission, (405 Mich 376; 1979), the state
Supreme Court held, among other things, that the application of Act 144 to natural gas
utilities did not conflict with the federal government’s jurisdiction over natural gas utilities
doing business in interstate commerce. However, eight years later, the United States Su-
preme Court held in Schneidewind et al v ANR Pipeline Company et al, (485 US 293;
1987), that the authority of the public service commission to regulate the issuance of long-
term securities by a natural gas utility was preempted by the federal natural gas act of 1938.
The Court concluded the federal act vested in the federal energy and regulatory commission
exclusive authority to regulate the transportation and sale of natural gas for resale in inter-
state commerce.

The commission had relied upon Section 1 of Act 144 which, among other things, autho-
rized it to approve securities issued by companies claiming the right top or that engage in the
business of, transporting natural gas for public use. The Court noted that the federal act did
not expressly authorize the federal energy and regulatory commission to regulate the issu-
ance of securities by a natural gas utility. However, the Court concluded that the federal act
was so comprehensive as to reveal a congressional intent to exclude states from regulating
the transportation and sale of natural gas for resale in interstate commerce and that the
attempted application of the Michigan statute to natural gas utilities would amount to such
regulation.

* Act 144 should be distinguished from Public Act 265 of 1964, the uniform securities act, (occasionally referred to
as the “blue sky” law). The latter act regulates securities in the traditional sense by governing their registration and
sale in Michigan to protect against fraudulent or deceptive issuance. Conversely, Act 144 regulates securities issued
by Michigan utilities, regardless of where the securities are sold.
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5. Motor Carriers

Public Act 254 of 1933 as amended, the motor carrier act, authorizes the public service
commission to regulate both common motor carriers and contract motor carriers. The former
are generally defined as persons who hold themselves out to the general public as being in
the business of transporting persons or property for hire, while the latter provide such ser-
vices only under contract to individual customers rather than to the public in general.

In 1982, the state Legislature adopted significant modifications to the motor carrier act in
response to changes in federal law. In 1980, Congress had enacted a federal motor carrier
act that substantially deregulated firms serving interstate routes. Subsequently, the Legisla-
ture adopted Public Act 399 of 1982 that simplified entry requirements into the industry and
partially deregulated common carrier rates. For example, Section 7a of the act allows com-
mon carriers to increase or reduce the rate in effect the prior year by not to exceed ten
percent in real terms without commission approval. Even with passage of Act 399, motor
carrier deregulation, particularly further economic deregulation, remains a burning issue.
One such issue is whether the present regulatory framework adversely affects competition in
the motor carrier industry.

Prior to the adoption of Public Act 399 of 1982, the commission regulated the transportation
of both passengers and property, whether by common motor carriers or contract motor car-
riers. Act 399 deleted the commission’s authority to regulate common motor carriers of
passengers. The responsibility for that regulation was transferred to the Michigan Depart-
ment of Transportation under the terms of Public Act 432 of 1982, the motor bus transporta-
tion act. As indicated in Table 10, common motor carriers of property and of passengers are
required to apply for and receive from the commission and the Michigan Department of
transportation respectively, a certificate of authority (referred to formerly as a certificate of
convenience and necessity) before conducting business. Contract motor carriers of property
must apply for and receive a permit from the commission.

Table 10
Summary of Motor Carrier Regulation

Type of Carrier

Property Passenger
Common Contract Common Contract
Motor Carrier Motor Carrier Motor Carrier Motor Carrier
Regulatory commission commission transportation none
Agency department
Authorizing certificate permit certificate none
Document of authority of authority

Required

Source: Public and Local Acts of the Legislature of the State of Michigan.
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D. Judicial Interpretation of Commission Authority

State courts have issued a number of decisions that are of assistance in clarifying the author-
ity of the public service commission in certain respects. Judicial review of commission
orders is narrow in scope since they are deemed to be prima facie lawful and reasonable.
The judicial review standard under Section 28 of Article 6 of the state Constitution is whether the
decision is supported by competent material, and substantial evidence on the whole record.

1. Nature of the Authority

The commission possesses no common-law powers. Huron Portland Cement Company v
Public Service Commission, (351 Mich 255; 1958). State courts have held consistently that
the authority of the commission, and that of its predecessors, must be found in statutory
enactments. Sparta Foundry Company v Michigan Public Utilities Commission, (275 Mich
562; 1936). However, this holding has not always received literal application.

For example, the commission approved a procedure in 1978, allowing an electric utility to
recover Increased costs — exclusive of fuel costs, purchased power and production mainte-
nance — by adjusting its monthly bills. The Court of Appeals upheld the application of the
so-called “other operations and maintenance expense indexing system” in Attorney General
v Public Service Commission #1, (133 Mich App 719; 1984). While the appellate Court
admitted that the procedure was not authorized by any specific statute, it nevertheless con-
cluded that the establishment of such a procedure was within the commission’s statutory
power since Section 6 of the public service commission act “confers broad discretion and
authority upon the public service commission.” (133 Mich App at 725-726; emphasis sup-
plied.) This conclusion seemed directly contrary to the holding of the Michigan Supreme
Court in Huron Portland Cement Company v Public Service Commission, (351 Mich 255; 1958),
that Section 6 furnished no grant of specific powers, but was an outline of jurisdiction only.

2. Management Decisions

In Union Carbide Company v Public Service Commission, (431 Mich 118; 1988), it was
held that the power to fix and regulate rates does not explicitly nor implicitly authorize the
commission to exercise general management powers of a utility subject to its regulation.
Consumers Power Company had entered into a contract with Union Carbide under the
terms of which the utility purchased oil to operate two of its power plants. During the course
of a rate hearing, the commission determined that the power plants were being operated out
of economic order, meaning that less expensive alternatives were available, but not being
utilized. The commission prohibited the utility from passing on to its customers the in-
creased fuel costs stemming from the noneconomic operation of its power plants. But in
addition, the commission ordered the utility to take no further deliveries of oil under its
contract with Union Carbide.

Union Carbide had not been a party to the rate hearing, but subsequently filed suit alleging
that the commission’s order had exceeded its statutory authority and impaired the constitu-
tional obligation of contracts. In deciding the case on statutory grounds, the state Supreme
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Court concluded that

[wlhile the commission has such a statutory duty, [to maintain just and reasonable
rates] this duty does not necessarily imply the power to require utilities to undertake
prudent management practices. The commission may disallow increased expenses
incurred as a result of mismanagement, but it may not require a utility not to incur
particular expenses. (431 Mich at 159.)

E. The Case for Statutory Revision

As has been discussed, the Legislature established and subsequently abolished three separate
public utility commissions between 1907 and 1938, prior to establishing the public service
commission in 1939. In each instance, the Legislature superimposed each successive statute
upon existing law and simply transferred the authority of each abolished commission to its
successor without specifying the authority that was being transferred. Contemporaneously,
the Legislature enacted several additional statutes that vested specific power in the commis-
sion to regulate specific categories of utilities.

The predictable result of this legislative patchwork has been statutory confusion and it has proven
problematic even to the courts. In Union Carbide Company v Public Service Commission,
(431 Mich 118; 1988), the Michigan Supreme Court noted with palpable frustration that

[tlhe historical process of legislative overlays in which the Public Service Commis-
sion act, 1939 PA 3, was superimposed upon the Public Utilities Commission act,
1919 PA 419, which was itself superimposed upon the Railroad Commission act,
1909 PA 300 (with reference to 1909 PA 106 governing the transmission of electric-
ity), has created a statutory jungle. Each decision issued by the courts in the area of
utilities regulation entails a journey into the heart of darkness in which the only
reliable guideposts are this Court’s own prior decisions. The time has long since
passed for a comprehensive review of this legislation. (431 Mich at 135, footnote 15.)

While the Legislature has made no attempt to reconcile the various statutes in question, nor
to reorganize them in a logical fashion, a candid assessment of the matter suggests that the
present regulatory process would sorely benefit from such an undertaking. * The present
statutory framework seems to have been shaped more by piecemeal response to consider-
ations of the moment than by sedate legislative reflection. In any events there is no rational
basis whatever for a statutory framework that is so convoluted that neither citizens nor the
courts, can comprehend it without substantial difficulty. This situation would be worsened
should the proposed telecommunications bill be enacted as introduced since it provides that
the proposed telecommunications commission would possess “all of the rights, powers, and
duties conferred by law on the public service commission for all matters relating to telecom-
munications.”

* It is noted that special legislative committees were established in 1975 and 1985 to study the public service com-
mission. While each committee made numerous recommendations, neither committee report addressed the threshold
concerns of whether the various regulatory statutes are compatible with each other and whether, when read as a
wholes the statutes clearly delineate the commission’s authority. Thus, the comprehensive statutory review contem-
plated by the state Supreme Court in Union Carbide, has yet to be undertaken
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It will be stated in response to a proposed revision of the utility statutes that despite admitted
deficiencies that presently exists such a revision would be inappropriate on two grounds.
The first is that because the statutes have been in place for some time and have been sub-
jected to much judicial interpretation, a revision might undo the underlying case law and
thereby produce uncertainty in the field of utility regulation. The second is that a revision
might unwittingly alter the relative balance of influence to which the various interests that
participate in rate cases have become accustomed.

Not much need be said in respect to the first ground, since it would be difficult to conceive
that any reasonable revisions might render the statutes less comprehensible than is presently
so. Certainly, necessary revisions could be effected without doing violence to beneficial
case law. As was noted earlier, the state Supreme Court has concluded that, in its opinions
the time has long since passed for a comprehensive review of these statutes.

The second ground, that of the respective influence of rate-case participants, deserves further
examination, but seems little more persuasive than the first. Among the various interests that
typically participate in a rate case are the given utility, various consortia of industrial or
residential ratepayers, the state Attorney General, and commission staff.

While the various participants might support statutory revision in theory, the practical reality
is quite different. For example, it would seem that a participant in a given rate case that
complained of delays should look favorably upon statutory revisions that would produce
more expeditious decisions. However, such support would likely be tempered by the real-
ization that such a revision might deny that same participant the means of delay in some
future case where delay would be to its advantage. Hence, a participant would not likely
support a proposed revision, even of those provisions most complained of, absent assur-
ances that no loss would result in any tactical advantage that might be useful in a future rate
case.

Not only does such a formulation render meaningful revision impossible, but it also ob-
scures the essential fact that the public interest must remain of paramount importance.
Ratemaking, though performed in a quasi-judicial manner, is a legislative function and the
Legislature has delegated certain aspects of that function exclusively to the public service
commission. Certainly, utilities and various ratepayer groups have no responsibility legal or
otherwise, to represent the public interest and it would be unfair to impose such a burden
upon them since their interests are necessarily more narrow in scope. For example, it may
be in the best interests of public utilities which are after all private companies to maximize
profits, while it may be in the best interests of consumer groups to promote the lowest
possible rates. Neither circumstance may be in the long-term best interest of the general
public.

Nor is the foregoing observation a denigration of the Attorney General’s statutory authority
to intervene in matters in which the public may have an interest, or in counseling executive
branch agencies relative to the requirements of state law. Much of the litigation that arises in
which the office of Attorney General and the commission are adverse parties appears to
involve more a policy difference over the question whether a rate increase should be granted
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at all, and if so, in what amount rather than a question of law. The fact that the office of
Attorney General and the public service commission may in a given rate proceeding hold
different conceptions of what is in the public interest, and that the former office may be
authorized to litigate this difference does not displace the commission’s responsibility to
make the initial determination.

Because the lawful responsibility to regulate utilities in the public interest resides with the
commission, it is necessary that the commission be governed by a rational statutory frame-
work that facilitates the ability to further that interest. * It is this view that should commend
statutory revision.

A revision of the state laws that govern Michigan utilities need not fall victim to special-
interest considerations. One means by which such a revision could be effected through
careful and disinterested reflection already exists. Section 15 of Article 4 of the state Consti-
tution established a bipartisan legislative council, one purpose of which is to “periodically
examine and recommend to the legislature revision of the various laws of the state.” This
responsibility is reposed in a Michigan Law Revision Commission established by Public Act
412 of 1965, the legislative council act. (The Legislature subsequently enacted Public Act
268 of 1986, the legislative council act, that repealed Public Act 412 of 1965.) The law
revision commission, exclusive of its legislative membership, is composed of four private
citizens appointed to four-year terms of office, who are distinguished members of the legal
profession, and would seem to be uniquely suited to examine and recommend to the Legis-
lature appropriate revisions to the state’s utility laws.

The suggested revision should have as its chief object first, to organize the relevant but
presently disparate statutes into a singles internally consistent codification that clearly delin-
eates the commission’s authority particularly with respect to utility holding companies, sub-
sidiaries and technological developments and second, to ensure that the commission carries
out its responsibilities in the timely manner specified by statute, the latter concern being the
next focus of this analysis.

* For example, it is not presently clear what regulatory authority if any, the commission may exercise over, or what
information if any, it may demand from a nonregulated holding company that holds a controlling interest in a
regulated utility. This absence of clarity is problematic, in the context of a holding company-subsidiary relationship,
because of the managerial temptation to allocate profits to nonregulated activities and to allocate expenses to regu-
lated activities in an attempt to recover them from ratepayers as a cost of service.

Likewise unclear is what regulatory authority the commission may exercise relative to technological developments.
The question in general is whether an act authorizing the commission to regulate a particular type of industry should
be read broadly enough to encompass related technologies that the Legislature had not foreseen, or should be read
narrowly to encompass only matters that existed at the time the statute was written. For example, the commission
concluded in 1982 that it lacked authority to regulate radio common carriers even though it had done so for the past
fifteen years by treating them as “telephone companies” under the telephone company act. Ram Broadcasting of
Michigan, Incorporated v Michigan Public Service Commission, (113 Mich App 79; 1982).
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Part Ill. The Timely Disposition of Rate Cases
A. General Considerations

An area of continuing controversy is the length of time generally required for the commis-
sion to issue a final order in certain rate cases. Without deciding whether the commission
takes longer than is reasonably necessary to issue final decisions, two factors contribute to
the length of rate cases, as measured from the date an application is filed with the commis-
sion to increase or decrease utility rates to the date upon which the commission issues a final
order in the matter.

First, ratemaking falls within the definition of contested cases contained in Public Act 306 of
1969, the administrative procedures act of 1969. The various procedural due process safe-
guards of the act do not always lend themselves to an expeditious resolution of rate cases.
Second, since the commission cannot issue orders with retroactive applications the party
wishing to maintain the status quo in a rate case has a substantial incentive to delay the
outcome for as long as possible.

The foregoing considerations will be examined in more detail shortly. First, it should be
noted that the second paragraph of Section 6a of the public service commission act provides
in pertinent part as follows:

The commission shall adopt such rules and procedures for the filing, investigation
and hearing of petitions or applications to increase or decrease utility rates and charges
as the commission finds necessary or appropriate to enable it to reach a final decision
with respect to such petitions or applications within a period of 9 months from the
filing thereof.... If a final decision has not been reached upon a petition or applica-
tion within the 9-month period, the commission shall give priority to such case and
shall take such other action as its finds necessary or appropriate to expedite a final
decision.

The third paragraph of Section 6a provides as follows:

If a final decision has not been reached upon a petition or application to increase or
decrease utility rates within the 9-month period, the commission shall give priority to
such case and shall take such other action as it finds necessary or appropriate to
expedite a final decision. If the commission fails to reach a final decision with re-
spect to a petition or application to increase or decrease utility rates within the 9-
month period following the filing of such petition or applications the commissions
within 15 days, shall submit a written report to the governor and to the president of
the senate and the speaker of the house of representatives stating the reasons a deci-
sion was not reached within the 9-month period, and the actions being taken to
expedite such decision. The commission shall submit a further report upon reaching
a final decision providing full details with respect to the conduct of the cases includ-
ing the time required for issuance of the commission’s decision following the conclu-
sion of hearings.
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The nine-month requirement that was added to Section 6a by Public Act 300 of 1972, ap-
pears to be mandatory since the statutory language provides that the commission “shall”
adopt rules and procedures that enable it to reach a final decision within a nine-month
period. In Detroit Edison Company v Public Service Commission, (127 Mich App 499;
1983), plaintiff appealed from a commission decision on several grounds, one being that a
decision had not been made within nine months. The Court of Appeals held, however, that
“[tlhe nine-month provision of the statute is not a requirement; it is only a goal.” (127 Mich
App at 508.) The Court of Appeals cited no authority in support of its holdings noting simply
that “[t]he sanction imposed by the statute for noncompliance with the nine-month period is
merely that the commission report the delay to the Governor and Legislature.” (127 Mich
App at 508-509.)

The purpose of statutory interpretation is to ascertain legislative intent and when that intent
is unambiguously expressed, it should be given the utmost respect. Furthermore, a statute
should be construed so as to accord meaning to each word employed since it is not to be
presumed that the Legislature intends to adopt a useless act. It is certainly questionable
whether the Legislature intended nothing more than a statutory goal when it amended the
public service commission act to require the commission to render final orders within a
specific time limit.

Nor was the conclusion reached by the Court of Appeals supported by its observation that
the only sanction for noncompliance was that the reasons for delay be reported. The report-
ing requirement, rather than supporting the view that the Legislature intended a goals sug-
gests that the Legislature recognized that there might be exceptional cases where the nine-
month requirement could not be met, but that the Legislature considered such exceptions to
be so significant that it wished to be informed of them and to have the governor be informed
of them as well. In any event, a statutory requirement is not transformed into a mere goal for
want of an appropriate sanction to be imposed in the event of a violation. Indeed, since the
public service commission act is replete with instances in which the Legislature has directed
that certain actions “shall” be taken by the commission but in regards to which no sanction is
imposed for noncompliance, an extension of the logic of Detroit Edison would render much
of the entire statute a mere goal. *

* As examples, Section 3 of the act requires the public service commission to turn over to the state Treasurer each
month all fees and other moneys received by the commission. Section 5a of the act requires the commission to make
an annual report summarizing its activities to the governor and the Legislature. Section 6¢(5) requires the commis-
sion to promulgate administrative rules to govern an energy conservation loan program established by that section of
the act. Section 6h(5) requires the commission to evaluate the reasonableness and prudence of decisions underlying
gas cost recovery plans filed by natural gas utilities. Section 6j(6) imposes upon the commission the same require-
ment with respect to cost recovery plans filed by electric utilities. In none of the examples noted does the statute
provide a sanction to be imposed against the commission for noncompliance. (In facts the statutory provision that the
commission “shall” report to the governor and the Legislature its failure to meet the nine-month requirement pro-
vides no sanction.) Nevertheless, an argument has not been seriously advanced that these statutory requirements are,
‘as, a result, merely goals.
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Furthermore, as the state Auditor General noted on July 3, 1990, in a performance audit of
the commission covering the period October |, 1985 through July 31, 1989, the commission
has not consistently complied with the dual statutory requirement of Section 6a that when
the commission fails to render a final decision within nine months, it must report that fact to
the governor and Legislature, within fifteen days after the nine-month period, together with
an indication of what action has been taken to expedite a final decision and that the commis-
sion further report upon the length of time taken to decide those cases that exceeded nine
months.

The Auditor General found that, with respect to twelve applications filed during the audit
period that took longer than nine months to resolve, the commission failed in five instances
to report to the Governor and Legislature within the post-fifteen day period, and in two other
instances did not report at all. According to the Auditor General, commission staff were of
the view that the reporting requirement applies only to major rate cases, a distinction not
made by the statute itself, which applies explicitly to any “petitions or applications to in-
crease or decrease utility rates....”

The foregoing is not to suggest that the commission is taking longer to decide certain rate
cases than is reasonably necessary only that the commission often takes longer than the
Legislature has statutorily authorized. With respect to 228 rate-case applications filed during
the decade of the 1980s, 188 applications (82.5 percent) were decided in nine months or
less, while forty applications (17.5 percent) took longer than nine months. (See Appendix B.)
Because the Legislature has not repealed the nine-month requirement it remains the appro-
priate benchmark against which to gage commission performance in disposing of rate cases
in timely fashion.

The argument may be made that it is unrealistic to expect that the varied and complicated
factors involved in major rate cases can be adequately weighed, and appropriate decisions
rendered with respect to them, within nine months. Since major rate cases often involve
substantial sums of money and may have long-term economic consequences, neither the
public interest, nor that of the parties to such cases, are well served by hastily-reached deci-
sions. However, it is equally clear that the public interest is not promoted by a procedure in
which deliberations towards a final order in some rate cases often appears to be endless. *

The necessity for some statutory time limit by which the commission must issue final orders
is not lessened by the fact that the time limit the Legislature did provide may be of insuffi-
cient length in some instances. The unfortunate result of the Detroit Edison holding would

* While the commission is authorized by statute to grant utilities partial and immediate (interim) rate relief, there are
two reasons why this approach does not necessarily expedite the ratemaking process. First, interim relief is uncertain
because the decision whether to grant it is entirely within the discretion of the commission. Second, the commission
may grant such relief only after: (1) it has given to interested parties within the service area to be affected notice and
reasonable opportunity for a full and complete hearing and (2) its technical staff has investigated the facts and reported
thereon. There is some suggestion that smaller utilities do not file for interim relief based upon the view that to do so
might actually prolong the ratemaking process.
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be to substitute for what may be a defectively short time limit none at all. As already noted,
the Court of Appeals apparently assumed that the nine-month requirement was a goal be-
cause of the absence of a sanction. Since there is no indication from the language of the
Detroit Edison opinion that the Court accorded any consideration to the important issues
discussed above, that decision, as it relates to the nine-month requirement, is of questionable
precedential value. This is so because it has long been the law of Michigan that “[a] point
thus assumed [by a court] without consideration is of course not decided.” Allen v Duffie,
(43 Mich 1, 11; 1880); People v Aaron, (409 Mich 672, 722; 1980).

Should the present statutory time limit be of insufficient length to allow the commission to
adequately consider and conclude certain rate cases, an appropriate remedy lies in amend-
ing the act rather than in its continued nonobservance. Until such time, the commission
must be bound by the law as it presently is and not as it perhaps should be. This matter of the
nine-month requirement will be revisited below after an examination of the administrative
procedures act of 1969.

B. The Contested Case Process

A primary purpose of 