LEG SLATI VE APPORTI ONVENT | N M CHI GAN

* % %

Cl TI ZENS RESEARCH COUNCI L OF M CH GAN

625 Shel by Street 1502 M chi gan National Tower
Detroit, M chigan 48226-4154 Lansi ng, M chi gan 48933-1738

REPORT NO. 303 DECEMBER 1991



Part

Part

PAGE
Legal AUt horiti eS. .. .. . e i
[Nt rodUuCti ON. ... 1
l. Judi cial and Constitutional Background......................... 3
A. Relevant Federal DecCiSiONS. ....... ..., 3
1. State Legislative Apportionnment: Subject-Matter Jurisdiction .. 3
2. Congr essi onal Apportionment: Subject-Mtter Jurisdiction
and Standards. . ... ... 4
3. State Legislative Apportionnent Revisited: Federal Standards... 5
4. Legi sl ati ve and Congressional Apportionment Distinguished...... 6
B. Rel evant Provisions of the Mchigan Constitution............... 8
1. The 1908 Constitution as Background................... ... ...... 8
2. Del i berations at the 1961 Constitutional Convention............ 9
The Senate. The House of Representatives. Annexation
and Merger. Contiguity. Apportionnent Comm ssion
C. Rel evant M chigan DeCiSiONS...... ... .. ... i, 11
1. Deci sions of 1962. ... . ... i 11
2. Decisions Of 1964. ... .. .. .. 11
3. Decision of 1965. .. ... .. 12
4. Decision of 1966. ... ... .. ... 13
5. Deci sion of 1072, . . . . . 13
6. Decision of 1982. .. .. . . .. 13
7. Decision of 1984. . ... . . . . . . 15
8. Dismissal Order of 1990....... ... . .. . 16
D. Initial Responsibility for Apportionment and the Necessity
for Standards. ... ... ... 16
1. Initial Responsibility. ... ... ... . . . . . e 16
2. Necessity for Standards........ ... ... 18
Adherence to Local Boundaries. Conpactness. Contiguity.
. Apportionment and Federal Voting Rights Legislation........... 21
A Background. ...... ... . 21
B. Princi pal Provisions of the Voting Rights Act................. 22
1. Requirenent of Discrimnatory Intent or Purpose ................ 23
2. 1982 Congressional Amendment ........... ... ... 24
C VWhither One Person-One Vote?. .. ... ..., 26

LEGQ SLATI VE APPORTI ONVENT | N M CHI GAN
TABLE OF CONTENTS



Legal Authorities
PAGE

O ficial Record, State of M chigan Constitutional Convention 1961,
(2 VOl ) o 9-11, 18

M chi gan Cases
(I'n Order of Citation)

In re Apportionment of State Legislature - 1972, (387 Mch 442; 1972)... 6, 13

Scholle v Secretary of State, (367 Mch 176; 1962)............. ... ... ...... 11
In re Apportionment of State Legislature - 1964, (372 Mch 418; 1964)...... 12
In re Apportionment of State Legislature - 1965, (376 Mch 410; 1965)...... 13
In re Apportionment of State Legislature - 1965-1966, (377 Mch 396;

LOBB) . o ot 13
In re Apportionment of State Legislature - 1982, (413 Mch 96;

1082 . 14-16, 18-20
Anderson v Qakl and County Cderk, (419 Mch 142; 1984) .......... ... ... ..... 15
In re Apportionment of State Legislature, (437 Mch 1208; 1990)............ 16

Cases from other Jurisdictions
(I'n Order of Citation)

United States Supreme Court

Baker v Carr, (369 US 186; 1962) .. ... ...t 3-5, 8, 12, 16
Ni xon v Herndon, (273 US 536; 1937) .. ... i e 3
Gonmillion v Lightfoot, (364 US 339; 1960) ........ .. ...t 3, 22
Wesberry v Sanders, (376 US 1; 1963) .. ... ... i 4-6
Kirkpatrick v Preisler, (394 US 526; 1969) ......... ... ... ... .4, 19
Mahan v Howel |, (410 US 315, 322; 1973) .. ... 5 7
Reynol ds v Sins, (377 US 533; 1964) ....... ... . 5-7, 13-15
Brown v Thonson, Secretary of State, (462 US 835; 1983).................. 7, 8

Karcher v Daggett, (462 US 725; 1983) ... .. ... 8



Legal Authorities (continued)

Scholle v Hare, Secretary of State of Mchigan, (369 US 429; 1962)......... 12
Sout h Carolina v Katzenbach, Attorney General, (383 US 301; 1965)....... 23-24
City of Mobile, Al abama v Bolden, (446 US 55; 1980)................. 24-25, 27
Thornburg v G ngles, (478 US 30; 1985) ...... .. i 24- 26
Chisom v Roener, (111 SCt 2354; 1991) . ... ...t 28
Clark v Roener, (111 SCt 2096; 1991) ....... ..., 28

Law Revi ew

Walter, Reapportionment of State Legislative Districts, (37 Illinois
Law ReV 20; 1940) . . ..ttt e 1






LEG SLATI VE APPORTI ONVENT | N M CH GAN

I nt roducti on

Legi sl ative apportionnment is the process by which a state is divided into
geographic districts from which are chosen United States congressional
representatives, state senators and state representatives.* Section 2 of
Article | of the United States Constitution requires that representation
in the Congress be apportioned anong the several states in accordance
with their respective populations. At presents Mchigan has 18 congres-
sional representatives. Sections 2 and 3 respectively of Article 4 of
the state Constitution require that the state Senate consist of 38 mem
bers and the state House of Representatives consist of 110 menbers.

The United States Suprene Court has held that the Equal Protection O ause
of the Fourteenth Amendnent requires states to conduct apportionnent af-
ter each federal decennial census so that representation wll reflect
changes in popul ation. According to the 1990 decennial census, the
state’'s population grew by only 33,253 persons (0.36 percent) between
1980 and 1990, the smallest gain between two decennial censuses in Mchi-
gan history. Due to this nodest population growth relative to that in
other states, Mchigan will be apportioned two fewer congressional dis-
tricts than at present. In addition, although the number of M chigan
legislative districts is constitutionally fixed, population shifts within
the state over the last decade will require their redistribution from
| ess- to nore-popul ous areas within the state.

Previ ous apportionnment efforts in Mchigan over the last 30 years give

little cause for optimsmthat enactnment of a plan that will effect the
necessary redistribution of political districts will be easy to achieve.
Upon the prior three occasions -- in 1964, 1972, and 1982 -- the matter
had to be resolved by the state Suprene Court. Perhaps, given the nature

of the task, a certain degree of difficulty is to be expected. However,
two considerations render the state of affairs in Mchigan particularly
antithetical to the requirenents of good government.

First, in the absence of a state constitutional or statutory provision to
the contrary, apportionnent is a function to be discharged by the state
Legi sl ature, consistent of course with the requirenments of federal |aw.
This is the case in Mchigan since state constitutional provisions that
had established an ei ght-nmenber apportionment conmmi ssion are, as wll be
expl ai ned below, no |onger operative and since the Legislature has not
enacted any law assigning such responsibility to another governnental
body. The difficulty which arises fromentrusting the responsibility for
apportionnent to the same branch of governnment that is the chief benefi-
ciary of the process is obvious.

Second, because representation is a fundanental hallmark of republican
governnment, its allocation should be governed by standards that ensure
the strictest propriety. At present, there are no such standards in ei-
ther the state Constitution or statutes. The standards that were part of
the 1963 state Constitution were invalidated by a series of judicial de-
cisions, beginning within one year of the Constitution s adoption. Wile
the Mchigan Supreme Court in 1982 declared that |egislative apportion-
ment nust be conducted in a manner that is consistent with “M chi gan con-

* The term “apportionnent” is used in this report, although “[I]n sone states a dis-
tinction may be nade between reapportionment the allotnent to each county of its quota
of representatives, determined by the legislature, and redistricting, the rearrange-

nment of boundaries of legislative districts, performed by |ocal agencies. In nost
cases, the existence of single nmenber districts makes the distinction unnecessary.”
Wal ter, Reapportionment of State Legislative Districts, (37 Illinois Law Rev 20, 21;
1940) .



”

stitutional history,” that standard is subject to both interpretation and
changing majorities of the Court.

The fact that each of Mchigan’s four Constitutions, dating back to 1835,
have contained provisions of varying specificity to govern |egislative
apportionnent, suggests that Mchigan voters have thought it unwise to
accord an unlinted discretion in the matter to any branch of state gov-
ernnent including the courts. Gven this history, and in light of the
fact that I|egislative apportionnent is fundanental to self-governnent,
both the process and the standards that govern it ought to be part of the
state’s fundanental |aw

Even though the United States Suprene Court decision which invalidated the
apportionment provisions of the Mchigan Constitution was issued over 27
years ago, the Mchigan Legislature has yet to provide other, suitable ap-
portionnent standards. As a result, after each census the courts are placed
in the inappropriate position of having to rescue the Legislature fromits
own failure to address this inportant issue in a rational manner.

Nor have the voters addressed it. Since 1964, the people of M chigan
have exercised their right to propose anmendnents to the state Constitu-
tion on 11 occasions, but none of the proposals has dealt with apportion-
ment . The absence of such a voter-initiated amendnent may lie in the
fact that the incivility that attends apporti onment need be suffered but
once every ten years, and that despite existing inperfections apportion-
ment does, in fact, occur. Nevert hel ess, the establishnent of a nore or-
derly process woul d seem prudent.

There is an additional justification for revisiting the question of how
apportionnment is conducted in Mchigan. The present decenni al apportion-
ment cycle is the first that will be subject to the federal voting rights
act since its anmendment by Congress in 1982. The purpose of the acts
originally adopted in 1965, was to enforce the constitutional voting
rights of racial and ethnic mnorities, particularly in the South, by af-
fording them an equal opportunity to vote. As with equal opportunity in
ot her contexts, however, the right to vote did not guarantee any particu-
| ar electoral outcone. The subsequent amendnments which applies nation-
wi de, shifted the focus from ensuring an equal opportunity to vote, to
prohibiting the dilution of existing mnority voting strength. The |at-
ter inplicates what anmounts to a proportional representation for racia

and ethnic mnorities.

The 1982 anendnent has already had a major inpact upon state and |ocal gov-
ernnent s. During the sunmer of 1991, the United States Justice Departnent,
whi ch enforces federal voting rights |egislation, blocked the inplenmentation
of apportionment schemes for both houses of the M ssissippi Legislature and
for the Louisiana state Senate on the grounds that those plans diluted m -
nority voting strength. Legal challenges have also been filed at the |oca
level in several other states. A rational apportionment process, set forth
in the state Constitution, would do much to assist Mchigan in avoiding a
simlar fate.



Part |. Judicial and Constitutional Background

Because the current state of affairs with respect to |egislative appor-
tionment in Mchigan has resulted from several decades of federal and
state court decisions, a brief review of themis in order.

A.  Rel evant Federal Decisions
1. State Legislative Apportionnent: Subject-Mtter Jurisdiction

In Baker v Carr, (369 US 186; 1962), plaintiffs were citizens of the
state of Tennessee who brought suit in federal district court alleging a
state statute resulted in a “debasenment” of their vote and thus denied
them and other citizens simlarly situated the equal protection of the
| aws afforded by the Fourteenth Anendment to the United States Constitu-
tion. Even though the state Constitution required apportionnent follow
i ng each decenni al census, the Tennessee Ceneral Assenbly had not adopted
such a plan since 1901. During the intervening period, Tennessee’'s popu-
lation grew fromtwo million residents to 3.6nillion, while the nunber of
residents eligible to vote grew from 487,380 to 2,092, 891. Plaintiffs
asked the court to declare unconstitutional the existing apportionnent
plan and to enjoin the Legislature from holding elections until a valid
plan was adopted, or in the alternative asked the court to draft a plan
using the state’s constitutional criteria or to order that the Legisla-
ture be elected at |arge.

A federal district court disnissed the conplaint due to a lack of juris-
diction of the subject matter and because, in its opinion a political
question was inplicated. On appeal a majority of the United States Su-
preme Court reversed on both grounds, holding that a claimasserted under
the Equal Protection Clause alleging a state |egislative apportionnment
schene inpaired plaintiffs’ right to vote presented a justiciable contro-
versy subject to adjudication by federal courts. The Court remanded the
suit to federal district court for consideration of the merits. In
doi ng so, the Suprene Court expressed no view regarding either the proper
constitutional standard for evaluating the validity of a state |egisla-
tive apportionment schenme, or what an appropriate remedy would be in the
event that a constitutional violation night be found to exist.

The significance of Baker was that it ran contrary to a long line of
prior decisions of that Court that had treated simlar lawsuits as inpli-
cating political questions that should be resolved through the politica
process and not by the courts. The Baker decision should be distin-
gui shed from cases such as N xon v Herndon, (273 US 536; 1937) and Gom | -
lion v Lightfoot, (364 US 339; 1960) in which the Court struck down vot -
ing rights discrimnation directed at racial mnorities in violation of

an explicit constitutional provision. The invidious discrimnation al-
Il eged in Baker, on the other hand, was restricted to “the relationship
bet ween population and legislative representation -- a wholly different

matter from the denial of the franchise to individuals because of race,
color, religion or sex.” (369 US at 267.)

Waile the propriety of the result reached in Baker was subject to debate,
the passage of time and respect for precedent have all but foreclosed
di scussion. That being so, the debate need not be rejoined. It is suf-
ficient here to observe that sonme federal judicial remedy was appropriate
given the ineffectual nature of existing political renedies and the ab-
sence of a judicial remedy at the state level As previously noted, courts
prior to Baker were generally reluctant to involve thenselves in what was
seen as a political matter.



Even when a state legislature was required by an explicit state constitu-
tional provision to undertake periodic apportionnent, as was the case
W th Tennessee, state courts generally held that for nonperformnce of
the duty, the legislature was answerable solely to the people through the
political process. dven that the very purpose of |egislative apportion-
ment is to distribute political powers it was an understandably unsati s-
factory result for voters who alleged that a nmal apportioned |egislature
diluted the strength of their votes to be told by the courts that their
only recourse was to vote the offending |egislature out of office.

Such state judicial acquiescence was often rationalized on the grounds
that it would be inappropriate for a court to attenpt to nmandanus the
performance of a constitutional obligation by a coordinate branch of gov-
ernnment. Wile voters in several states renoved this obstacle by placing
the responsibility for apportionnment in the hands of an admnistrative
officer or board that was subject to nandanus,* not all state constitu-
tions authorized voters to directly propose legislation by statutory ini-
tiative or constitutional anendnent. Voters |acked such recourse in
states in which a constitutional anmendnent could only be proposed by the
| egislature, given the fact that any legislature likely to propose such
an anmendnent would be equally likely to elimnate the need to do so by
adopting an acceptabl e apportionment plan. The inadequacy of pre-Baker
renmedi es was evidenced by the fact that within the nine-nonth period af-
ter Baker, lawsuits challenging the constitutionality of state |egisla-
tive apportionnment schenes were instituted in 34 states.

2. Congressional Apportionnment: Subject-Mtter Jurisdiction and Standards

The subject in Baker was state |egislative apportionnent. After the
Baker decision, the Suprene Court dealt with the question of congres-
sional apportionnment. |In Wesberry v Sanders, (376 US 1; 1963), the Court

held that a challenge to a congressional apportionnent plan enacted by a
state legislature |ikew se presented a justiciable controversy subject to
adj udi cation by federal courts. However, the Court further held that the
controlling standard with respect to congressional apportionnent was
equality of population. The Court’s conclusion was based upon an exam -
nation of the history of Section 2 of Article | of the United States Con-
stitutions that provides in pertinent part for congressional representa-
tives to be “chosen every second Year by the People of the several

States....” Later, in Kirkpatrick v Preisler, (394 US 526; 1969), the
Court would elaborate upon the constitutional requirenent that governs
congressi onal apportionnment, by holding that Section 2 of Article I *“per-

mts only the limted popul ation variances which are unavoi dabl e despite
a good-faith effort to achieve absolute equality or for which justifica-
tion is shown” by the state. (394 US at 531.) Stated in another manners
where congressional apportionnent is the issues the Court recognizes no
excuse for departing fromthe objective of equal representation for equa

nunbers of people “other than the practical inpossibility of draw ng
equal districts with mathematical precision.” Mhan v Howell, (410 US
315t 322; 1973).

*At the general election in Novenber of 1952, M chigan voters approved a citizen-initiated
anmendrent that, beginning in 1953 and each year thereafter, required the board of state
canvassers to apportion the House of Representatives in the event the Legislature refused
to do so. However, the anendment del eted the existing constitutional requirenent that the
Senate be apportioned every ten years, and instead defined the Senate districts by enumer-
ating the county or counties that were to conprise them Therefore, Senate districts
could not be altered w thout amending the state Constitution.



3. State Legislative Apportionnent Revisited: Federal Standards

Thus far, the U S. Suprene Court had held in Baker and Wesberry respec-
tively, that both state l|egislative apportionnment and congressional ap-
portionment were justiciable questions under the U S. Constitution and
had with respect to the latter subject enunciated the rule that congres-
sional apportionnment had to be governed by equality of population. There
remai ned the question of the proper federal constitutional standard for
evaluating the validity of a state legislative apportionnment schene
since, as already noted, Baker expressed no view on the matter.

Subsequently, in Reynolds v Sins, (377 US 533; 1964), the Suprene Court
was confronted by a second state |egislative apportionnent case, this one
brought by residents of Al abama. At the tinme of the lawsuits the 105
state House districts in Alabama varied in population from 6,731 to
104,767, while the 35 state Senate districts varied in population from
15,417 to 634,864. These substantial popul ation variances (ratios of ap-
proximately 15 to 1 and 41 to 1 in House and Senate districts, respec-
tively) existed despite the fact that Section 200 of Article 9 of the
state Constitution required representation to be based upon popul ati on.

The Suprenme Court described the nature of the problem posed by such popu-
lation variances, in a passage that is quoted at length, as follows:

Legi sl ators represent people, not trees or acres. Legislators
are elected by voters, not farns or cities or economc inter-
ests. As long as ours is a representative form of governnent
and legislators are those instrunents of government elected
directly by and directly representative of the people, the
right to elect legislators in a free and uninpaired fashion is
a bedrock of our political system It could hardly be gain-
said that a constitutional claimhad been asserted by an alle-
gation that certain otherwise qualified voters had been en-
tirely prohibited from voting for nenbers of their state
| egislature. And, if a State should provide that the votes of
citizens in one part of the State should be given two tines,
or five times, or 10 tines the weight of votes of citizens in
anot her part of the State, it could hardly be contended that
the right to vote of those residing in the disfavored areas
had not been effectively dil uted. It would appear extraordi-
nary to suggest that a State could be constitutionally permt-
ted to enact a law providing that certain of the State's vot-
ers could vote two, five, or 10 tines for their I|egislative
representatives, while voters living el sewhere could vote only
once. And it would be inconceivable that a state law to the
effect that, in counting votes for legislators, the votes of
certain citizens in one part of the State would be nmultiplied
by two, five, or 10, while the votes of persons in another
area would be counted only at face values could be constitu-
tionally sustainable. O course, the effect of state |egisla-
tive distracting schemes which give the sanme nunber of repre-
sentatives to unequal nunbers of constituents is identical
(377 US at 562-563.)

Thus, the Court concluded that, “as a basic constitutional standard, the
Equal Protection dause requires that seats in both houses of a bicanera
state |egislature nust be apportioned on a population basis.” (377 US at
568.) The result in Reynolds has been seen as synonynmous with the principle
of one persons one vote, but as will be shown below, this fornulation somne-
what overstated the rule with respect to state |egislative apportionnment.



4. Legislative and Congressional Apportionnment Distinguished

Wiile the Reynolds Court defined the applicable rule as being that both
houses of a bicaneral state legislature were to be apportioned on a popul a-
tion basis, the Court also identified permssible exceptions to the rule
In the very next sentences, the Court held that the right to vote for state
| egislators was unconstitutionally inmpaired when its weight “is in a sub-
stantial fashion diluted when conpared with votes of citizens living in
other parts of the State.” (377 US at 568; enphasis supplied.) Second, the
Court noted that with respect to the Equal Protection dause, under which
Reynol ds was decided, “mathematical nicety is not a constitutional requi-
site.” (377 US at 569.) Notw thstanding these qualifying statenents, |ower
federal courts and state courts, including the M chigan Suprene Court, con-
strued Reynolds as requiring equality of population anong districts as the
sine qua non of state legislative apportionment. For exanple, the state Su-
prenme Court declared in 1972 that “[t]he controlling criterion for judgnent
in legislative apportionment controversies involving bicaneral state |egis-
| atures, under the Equal Protection O auses of the Federal and state Consti -
tutions is equality of population as nearly as practicable.” |In re Appor-
tionment of Legislature — 1972, (387 Mch 442, 453; 1972).

Much of the confusion regarding the applicable rule with respect to state
| egi slative apportionment resulted fromthe fact that the Reynol ds deci -
sion was preceded by Wsberry, which did require equality of population
anong congressional districts. However, as the Court observed in Rey-
nolds, in inplenenting the principle of representative governnent set
forth in Wsberry, sone distinctions mght be drawn between congressional
and state legislative representation. The Court noted, for example, that

[a] state may legitimately desire to maintain the integrity of
various political subdivisions, insofar as possible, and to
provide for conmpact districts of contiguous territory.... So
long as the divergences froma strict population standard are
based on legitimte considerations incident to the effectua-
tion of a rational state policy, sonme deviations from the
equality-popul ation principle are constitutionally perm ssible
wWith respect to the apportionnent of seats in either or both
of the two houses of a bicaneral state |egislature. (377 at
578-579.)

However, the significance of these pronouncenents were largely |ost upon
| oner federal and state courts, as was the fact that the Suprene Court
was deci di ng congressi onal apportionnent and state |egislative apportion-

ment litigation under distinct provisions of the federal Constitution
Section 2 of Article I and the Equal Protection C ause of the Fourteenth
Amendnent, respectively. As a result, lower federal and state courts

continued to apply a far nore stringent equality-of-population standard
to state |l egislative apportionnent,

Subsequently, in Mahan v Howell, (410 US 315; 1973), the United States
Suprene Court made explicit what had been nistaken for dictum in Rey-
nolds, that in the case of state l|legislative apportionnment, a state m ght
depart from the goal of population equality in order to effectuate a ra-
tional state policy. The Court concluded that a rational state policy
did exist in Mahan and approved a deviation from exact popul ati on equal -
ity of 16.4 percent.*

* The facts of Mahan suggest that the actual deviation was not 16.4 percent as indi-
cated by the Court, but rather 16.4 percentage points. A percent nay be defined as a




Al though the Court in Mahan did not indicate that 16.4 percentage points was
the maxi mum deviation allowable regardl ess of whether a larger deviation
m ght also be in furtherance of rational state policy, |ower federal courts
and nmany state courts regarded such a deviation as the outer limt. In
fact, the Court in Mahan noted that “[while this percentage may well ap-
proach tolerable limts, we do not believe it exceeds them” (410 US at
329.) Indeed, ten years later in Brown v Thonson, Secretary of State, (462
US 835; 1983), the Court upheld an apportionnent plan for the Wom ng House
of Representatives that produced average and nmaxi num devi ati ons of 16 and 89
percentage points, respectively. |t should be noted, however, that the cir-
cunstances in Brown were unusual in that Woning is sparsely popul ated and
the state’s long-standing policy was that, although representation was to be
based on popul ati ons each county was to have at | east one representative.

In general, the Suprene Court has treated any deviation of less than ten
percent as de nininms, but larger deviations as establishing prima facie
evidence of discrinmnation that requires justification by the state.
Per haps the best illustration of the Court’s application of the differing
standards that govern state |egislative apportionnment and congressional
apportionnent is that on the sane day that the Court upheld a maxi num de-
viation of 89 percentage points in Brown, it overturned a New Jersey con-
gressi onal apportionnment scheme that produced a maxi mum devi ation of only
0.6984 percentage points between the |east and nost-popul ous districts

Karcher v Daggett, (462 US 725; 1983).

To sunmarize at this juncture, Baker v Carr and its progeny reveal a
gradual transition on the part of the United States Suprene Court in the
manner of addressing |egislative apportionment. The Court noved from a
position of viewing the matter as political in nature, to viewing it as a
justiciable question that was subject to adjudication by federal courts.
Subsequently, the Court held that the underlying constitutional basis for
both congressional and state l|legislative representation was equality of
popul ation, neaning strict equality of population with respect the for-
mer, but permitted deviations that were incident to the effectuation of a
rational state policy in the case of the latter

part of a whole expressed in hundredths, while a percentage point is the arithnetic
di fference produced by adding or subtracting two numbers expressed as percents. For
exanmple, an increase in value from one percent to two percent is an increase of 100
percent, but of only one percentage point.

In Mahan, an ideal district was one containing 46,485 persons. The nost-popul ous dis-
trict and |east-populous district respectively were 6.8 percent |arger (49,646 per-
sons) and 9.6 percent smaller (42,022 persons) than the ideal. This represented an
18.1 percent difference (49,646 persons conpared to 42,022 persons), but a 16.4 per-
centage point difference (6.8 percent plus 9.6 percent). Apparently, the Court con-
fused these two concepts and subsequent judicial references to Mahan, including those
made by the M chigan Supreme Court, have not corrected this arithmetic error.

Second, the M chigan Supreme Court has consistently read Mahan as if the primary focus
was the relationship that the nost-popul ous and | east-popul ous districts bore to the
ideal district. As a result, the Mchigan Supreme Court has interpreted a maxi num
16. 4 percentage point divergence to be synonynbus with a requirement that the npst-
and | east-popul ous districts cannot vary fromthe ideal district by nmore than plus or
m nus 8.2 percentage points. (Under this interpretation, the nost-popul ous district
cannot exceed 108.2 percent nor the |east-populous district be less than 91.8 percent
of the ideal.) However, the focus in Mihan was the relationship that the nost-
popul ous and | east-popul ous districts bore to each other. As already noted, the ac-
tual popul ation divergence in Mhan ranged from 6.8 percent above the ideal to 9.6
percent bel ow.



B. Relevant Provisions of the Mchigan Constitution

Baker v Carr was decided on March 26, 1962, while the work of M chigan' s
Constitutional Convention was in progress. The coincidence of events
woul d prove to be unfortunate. |In retrospect, Baker is considered to be
a | andmark decision, particularly when viewed through the prism of subse-
quent state |legislative apportionnent cases, but its significance was not
fully apparent at the time the Convention was deliberating. The reason
was sinple: Baker nerely held state legislative apportionnment to be a
justiciable matter under the federal Constitution. It did not enunciate
a controlling constitutional standard, however, nor did it suggest that
certain characteristics — apportionnment based in part on geographic area,
for exanple -- were unconstitutional. The Convention was considering

and would eventually approve, precisely such an approach. The United
States Suprenme Court would not declare a standard until 1964, by which
time the present state Constitution had al ready been witten and adopt ed.

1. The 1908 Constitution as Background

In 1962, Mchigan was one of 12 states that elected its House of Repre-
sentatives on a population basis and was one of 28 states that elected
its Senate on a conbination basis of population and |and, an approach
that had its basis in the then-existing 1908 state Constitution. The
Senate consisted of 32 nmenbers elected from districts that the Legisla-
ture was required to “rearrange” anmong the counties follow ng each fed-
eral census. The House of Representatives consisted of a maxi mum of 100
menbers chosen from districts that the Constitution required be appor-
tioned by dividing the state’s population by the maxi mum nunber of seats.
The resulting quotient was referred to as the “ratio of representation.”
However, the Constitution also required that any county that contained a
“noiety” of that ratio would receive one representative. A noiety is ba-
sically a fraction in excess of 50 percent.

O her than from a political standpoint, the noiety concept had little
justification. It was quite inconsistent to divide the population of the
state by the applicable nunber of House seats, in order to deternmne a
per-district populations and to then allocate sonme of those seats to
counties having only a fraction of that popul ation. The outconme of ap-
portionment can vary substantially dependi ng upon which area of the state
receives the first district. Since it was customary to first allocate
seats out-state, including to noiety counties, Wayne County sinply re-
ceived whatever seats were left, despite being entitled to nore seats
based upon popul ati on. The practical effects and no doubt the intended
purposes was to mamintain existing legislative representation from rural
areas of the state that could not otherwi se be achieved given popul ation
growh in urban areas of the state. For exanple, according to the 1950
federal census, the |east-populous Senate district, the 32nd (conprised
of Baraga, Houghton, Keweenaw, and Ontonogon Counties) had 61,008 per-
sons, while the npst-populous Senate districts the 18th (conprised of
only a portion of Wayne County) had 544, 364 persons. The state Legisla-
ture had | ast been apportioned in 1925, on the basis of the 1920 federa
census.

In Novenber 1952, voters adopted a citizen-initiated constitutional
anendnent that nade several significant changes in apportionnent. The
anmendnent was referred to as a “bal anced-1egislature” approach since it
provi ded for the election of the House of Representatives on essentially
a popul ation basis and the Senate on the conbination basis of popul ation
and | and. Under the anmendnent, the Senate was increased to 34 nenbers
but the requirenment that it be apportioned every ten years was del eted.



Instead, the anendnent fixed senatorial districts by enumerating the
county, or counties, that conprised them it would be observed at the
1961 Constitutional Convention that “[t]his fixed distracting wthout any
provision to reflect population changes is the feature nost objected to
by critics of the present apportionnent. 2 Oficial Record, Constitu-
tional Convention 1961 at 2016.

”

Second, the nunber of seats in the House of Representatives was increased
to a maxi num of 110. However, both the nethod and the nunmber used in
calculating the ratio of representation (100) were intentionally left un-
al tered. Thus, the maxi mum nunber of seats exceeded by ten the nunber
used to deternmine the ratio. As a result, even after allocating seats to
noi ety counties, enough seats were left to provide Wayne County with the
nunber of seats to which it was entitled under full popul ation-based rep-
resentation.

2. Deliberations at the 1961 Constitutional Convention

Legi sl ati ve apportionnment generated volum nous and, on occasion, heated
debate at the 1961 Constitutional Convention.* Recall that the del egates
to the Convention were thenselves elected from then-existing |egislative
districts. The apportionnment provisions adopted by voters as part of the
1963 Constitution, contained in Sections 2 through 6 of the Article 4,
were devised in Convention by the commttee on |egislative organization
The basic features of these provisions were as follows:

The Senate. Section 2 provides for a 38-nenber Senate elected from sin-
gl e-menber districts. Counties were to be the basic building blocks of
the system Thus, each county was to be assigned apportionnent factors
based upon the sum of its percentage of the state's population nultiplied
by four and its percentage of the state’'s land area. As such, the for-
mul a was wei ghted 80 percent by popul ation and 20 percent by land. Coun-
ties that were entitled to two or nmore senators were to be divided into
si ngl e-nenber districts of as nearly equal population as possible were to
fol l ow rmuni ci pal boundaries to the extent possible, and “be conpact, con-
tiguous, and nearly uniformin shape as possible.”

In justifying the use of land as one basis in apportioning the Senate,
the majority report of the conmttee on |egislative organi zation st at ed:

The commttee is convinced that nost Mchigan citizens would
agree with former President E senhower [who had addressed the
Convention on the matter] that the najor basis for representa-
tion should be population, but that nost also believe that in a
state with large and diverse geographic areas, sone considera-
tion should be given to the area factor in determning represen-
tative districts in at |east one house of the legislature. 2 -
ficial Record, Constitutional Convention 1961 at 2035.

The House of Representatives. Section 3 provides for a 110-nmenber House
of Representatives, also elected from single-nenber districts consisting
of “conpact and convenient territory contiguous by land.” Each county
with at |east seven-tenths of one percent of the state's popul ation was
entitled to one representative. Counties with |ess population were to be

* Apparently apportionnment is seldom an easy matter to resolve. For exanple, “[t]he
United States government printing office puts out a volune in which are reproduced the
conpl ete notes of President Mdison as he chronicled what transpired at that conven-
tion [the federal Convention of 1787]. There are some 600 pages, of which 300 deal
with reapportionment.” 2 Oficial Record, Constitutional Convention 1961 at 2072.



aggregated with other counties wuntil the population threshold was
r eached. After this initial apportionnment, any remaining seats were to
be apportioned “among the representative areas on the basis of popul ation
by the nethod of equal proportions.” As in the case of the Senate, pro-
vision was nade for counties entitled to two or nobre representatives.
Again, the majority report of the comm ttee noted:

By providing one representative to a county or group of coun-
ties which has not less than 7/10 of 1 percent of the popul a-
tion of the state, the plan recommended cones as cl ose as pos-
sible to basing the house on population wthout breaking
county lines and w thout conbining great nunbers of counties
into districts of unw eldy and unreasonable size. 1d.

Annexation and Merger. Section 4 provided that territory annexed by, or
merged with, a city located in a county with nore than one |egislative
district would beconme a part of the city's district if so authorized by
or di nance.

Contiguity. Section 5 provided that an island was to be considered con-
tiguous to the county of which it is a part.

Apportionnment Commi ssi on. Section 6 established an eight-nenber comm s-
sion on legislative apportionment with four nenbers each chosen by the
“state organi zations of each of the two political parties whose candi-
dates for governor received the highest vote at the |ast general election
at which a governor was el ected preceding each apportionnment.” The size
of the comm ssion would be enlarged to 12 were a third-party candidate to
receive nore than 25 percent of the vote. Each party selecting comm s-
sion nmenbers was required to choose one nenber from each of the foll ow ng
geographi cal regions: the upper peninsula; the northern part of the |ower
peni nsul a; sout hwestern | ower M chi gan; and sout heastern | ower M chi gan

Section 6 also provided that the secretary of state was to convene the
commission within 30 days after adoption of the Constitution and each
federal decennial census. A final apportionnment plan required a concur-
rence by a mgjority of the conmission, was required to be published as

provi ded by |law and took effect 60 days thereafter. In the event a ma-
jority of the commi ssion could not reach agreenent, it could jointly or
individually submit a proposed plan to the state Suprene Court. The

Court was then required to identify the plan that conplied “nbst accu-
rately with the constitutional requirenments” and direct the comm ssion to
adopt it.

As was noted at the outsets in absence of a state constitutional or
statutory provision to the contrary apportionnment is a function to be
di scharged by the state Legislature. In proposing that |egislative ap-
portionment be conducted by a conm ssion, Delegate John A Hannah gave
the foll owi ng reasons:

Apportionment of the legislative districts is a knotty and
difficult problem in practically every state in the union.
Your committee becane convinced that fully as inportant as a
fair and valid fornmula for distracting the state is a consti -
tutional provision that will require that the fornula be ap-
plied and that the districts be redrawn as popul ation shifts
or changes dictate. It [the committee] becane convinced that
it is totally unrealistic to expect a legislature to redis-
trict and reapportion seats in its own body. Redi stricting
i nevitably involves the possible denial of seats to nmenbers of



the existing |l egislature, and conceivably a fair and equitable
redistricting could deprive the npst able and respected nmem
bers of the legislature of their seats. Wolly aside fromthe
political inplications involved, the personal relationships
al one work to delay, subvert, or prevent pronmpt and equitable
reapportionment of itself by the legislature. 2 Oficial Rec-
ord, Constitutional Convention 1961 at 2015.

Wiile the intention of having a body other than the Legislature conduct
apportionnent was | audable, the comm ssion on |egislative apportionnent
woul d prove an unmtigated failure. Not on one occasion during its 18
year existence did a majority of the conmm ssion agree on a single plan,
but in each instance split along partisan |ines. This failure resulted
fromtwo factors: the size of the comm ssion and the method of its selec-
tion. The requirenent that the commi ssion be conposed of an even nunber
of persons provided no internal nmeans of resolving an inpasse. Sim -
larly, the requirenment that mnmenbers be appointed by political parties
virtually guaranteed a degree of partisanship that would, given the na-
ture of the subject, render conpromnise highly unlikely.

C. Relevant M chi gan Deci si ons

1. Decisions of 1962

In Scholle v Secretary of State, (367 Mch 176; 1962), the state Suprene
Court declared that the Senate apportionnent provisions of the 1908 Con-
stitution, as anmended by voters in 1952, violated the federal Equal Pro-
tection Cause. The Scholle case had previously been before the Court in
1960 at which tinme it had been dism ssed. (360 Mch 1; 1960.) On the
prior occasion, four justices who had held the Senate apportionment pro-
visions did not violate the federal Constitution were joined by a fifth
justice who concluded that, while a violation did exist, the Court was
W thout jurisdiction to grant relief. Subsequently, the United States
Suprene Court in Scholle v Hare, Secretary of State of M chigan, (369 US
429; 1962), vacated the judgnent of the Mchigan Suprene Court and re-
manded the matter for consideration in light of its decision in Baker v
Carr.

Upon remand, the state Suprene Court held the Senate apportionment provi-
sions to be unconstitutional and enjoined the Secretary of State from
conducting a primary election for the Senate. The Court declared that it
woul d direct the Secretary of State to conduct a statew de at-large el ec-
tion if the Legislature failed to adopt a valid apportionnment plan for
the Senate by August 20, 1962. (To avoid any doubt regarding the validity
of acts adopted by the Legislature since 1954, the Court held that exist-
ing Senators were de facto officials until Decenber 31, 1962.) On July
27, 1962, nine days after the Court issued its order in Scholle, the U.
S. Supreme Court granted a stay of that order, pending final disposition
of the matter. As a result, the 1962 state Senate election was held in
accordance with the existing provisions of the 1908 M chigan Constitu-
tion.

2. Decisions of 1964

The matter of |egislative apportionnment continued to generate consider-
able activity before the Mchigan Supreme Court during the first six
mont hs of 1964. (Voters adopted a new state Constitution in April of 1963
that took effect on January 1, 1964.) On January 31 of that years the
commi ssion on legislative apportionnent failed to reach agreement in its
mai den effort. In accordance with Section 7 of Article 4 of the state



Constitution, several comm ssioners individually submtted various plans
to the state Suprene Court. In re Apportionnent of State Legislature -
1964, (372 Mch 418; 1964). A mjority of the Court deferred any action
until April 15, 1964, on the grounds that a decision by the federal Su-
preme Court was inmm nent regarding applicable federal standards. A m-
nority of the Court was of the view that it should proceed to sel ect one
of the apportionnment plans submitted since the state constitutional pro-
vi sion under which the plans were submtted accorded the Court no other
option and since a federal constitutional standard for state |egislative
apportionnment had not yet been enunci at ed.

On April 10, 1964, the state Suprene Court again deferred action. On My
26, 1964, the Court ordered the conmm ssion to adopt the so-called *“Hanna”
plan as that which conplied nost accurately with “state constitutional
requirements.” Three weeks later, the Legislature adopted Public Act 280
of 1964, which postponed that year’'s primary election from August 4 to
Sept enber 1.

Then on June 15, 1964s the U. S. Supreme Court decided Reynolds v Sins,
that as previously noted, held the Equal Protection C ause of the federal
Constitution to require seats in both houses of a bicaneral state |egis-
lature to be apportioned substantially on a popul ation basis. On June
17, 1964, two days after and as a result of the Reynolds decision, the
state Supreme Court vacated its order of May 16 directing adoption of the
Hanna plans and directed the comm ssion to adopt by June 19, 1964, an ap-
portionment plan that was consistent with Reynolds. (373 Mch 247,
1964.)

The conmission again failed to reach agreenent on a single plan and indi-
vi dual comni ssioners subnmitted various plans to the Court. On June 22,
1964, the Court ordered the commission to adopt the so-called “Austin-
Kl einer” plan because it produced the smallest popul ation variance -- a
variance of 2,027 persons between the |east- and npst-popul ous Senate
districts and 3P08B2 persons between the |east- and nost-popul ous House
districts. (373 Mch 250; 1964.) It should be noted that one justice
concluded that since the state apportionnent criteria were unconstitu-
tional because of Reynolds, the sane result nmust obtain with respect to
t he conmi ssion. Wiile that justice reasoned that voters would not have
enpowered a conmission to apportion the Legislature absent criteria in
the state Constitution to control its discretion a mgjority of the Court
woul d not reach the sane conclusion until 1982.

3. Decision of 1965

In md-1965, 34 citizens filed a petition under Section 6 of Article 4 of
the state Constitution, the relevant paragraph of which reads as foll ows:

Upon the application of any elector filed not later than 60
days after final publication of the plans the supreme court,
in the exercise of original jurisdiction shall direct the sec-
retary of state or the conmission to performtheir duties, my
review any final plan adopted by the conm ssion and shall re-
mand such plan to the conmission for further action if it
fails to conply with the requirenments of this constitution.

Plaintiffs asked the Court to review the Austin-Kleiner plan, alleging that
it constituted political gerrymandering. In re Apportionnment of State Leg-
islature - 1965, (376 Mch 410; 1965). They sought the right to take depo-
sitions of the conm ssion and asked that the apportionment plan be decl ared
void for all elections after 1964. The Court’s disposition of the matter

- 12 -



illustrated its regrettable tendency of that period to sacrifice coherent
majority opinions on the alter of individual expression. Ei ght justices
wote six separate opinions the majority of which remanded the matter to the
conmi ssion with instructions to devise an acceptable plan within 60 days.

4. Decision of 1966

After remand of the matter to the commission, it again failed to reach
agreenent on a single plan and so infornmed the Court. Denobcratic comm s-
sioners resubmtted the Austin-Kleiner plan and four Republican conm s-
sioners submtted an alternative plan. In re Apportionnent of State Leg-
islature - 1965-1966, (377 Mch 396; 1966). The issues had becone so
convoluted by this time that there was sone disagreenent anong the jus-
tices regarding the constitutional provision under which the cause was
br ought . One justice held that the Court should hold the comm ssion in
contenpt for having failed to agree upon a plan. Three other justices
who believed that the Austin-Kleiner plan was unconstitutional, voted to
remand the matter once again to the conm ssion. The remaining four jus-
tices, in three separate opinions voted to dismss the matter. Since a
majority of the Court could not agree upon a single course of action, the
matter was dismissed by default and the Austin-Kleiner plan left in
pl ace.

5. Decision of 1972

On January 28, 1972, after the 1970 federal census, the conmm ssion failed
to reach agreenent and, thereafter, various plans were submtted to the
Court by individual comm ssioners. In re Apportionnent of State Legisla-
ture - 1972, (387 Mch 442; 1972). At the outset, the Court noted that

[t]he activities of the political parties during the 1964 com
m ssion on |egislative apportionment, and the political she-
nani gans of both political parties nmaking up the conmm ssion
this year, as brought out in oral argunent before this court,
convinced a majority of the court that it would be futile to
remand this cause to the comm ssion for further proceedings.
(387 Mch at 450.)

On this particular occasion, the Court ordered the conmi ssion to adopt the
so-cal l ed “Hatcher-Kl einer” plan, even though that plan had never been sub-
mtted to the commssion. It will be recalled that at the tines the Court
still interpreted Reynolds as requiring equality of population to the extent
practicable as the controlling standard in legislative apportionments and
regarded as dictum statements in Reynolds that a state mght legitimtely
desire to maintain the integrity of political subdivisions. Thus, the Court
sel ected the apportionnment plan that produced the |east popul ation variance,
although it also fragnented nore political subdivisions than did the other
pl ans. The Hatcher-Kl einer plan split 59 local units in apportioning the
Senate (33 counties, 15 cities, and 11 townships) and 118 local units in ap-
portioning the House (49 counties, 33 cities, and 36 townships). The Court
ordered the plan into effect for the House el ections of 1972.

6. Decision of 1982

After the 1980 census, the apportionment comr ssion once again failed to
agree upon a single plan. On February 12, 1982t the state Supreme Court
requested briefs on two questions: firsts whether the conm ssion or the
Court continued to have authority to act given that the apportionnent
criteria were unconstitutional and second, if such authority still ex-
i sted, what standards ought to guide its exercise. In re Apportionnment
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of State Legislature - 1982, (413 Mch 96; 1982). As wll be shown no-
mentarily the answer provided by the Court to the fornmer of these two
questions further clouded the issue.

Regarding the latter question, the Court observed that under Section 6 of
Article 4 of the state Constitution, if a majority of the com ssion
could not agree on a plan, then each nmenber could subnit a proposed plan
“to this Court which ‘shall determine which plan conmplies nobst accurately
with the constitutional requirenments’ and shall direct that the conm s-
sion adopt it.” (413 Mch at 122; enphasis in original.) The Court held
that the term “constitutional requirements” neant those provisions of
Sections 2 through 6 of Article 4 that were not violative of the federa
Equal Protection d ause.

Clearly those provisions that required apportionment to be based upon
land and population were unconstitutional. The Court observed that
“[t]he touchstone of Art 4, Sec 2-6 was discrimnation; discrinmnation in
favor of |ess popul ated areas agai nst nore popul ated areas. The Legi sl a-
ture was to be apportioned according to the criteria stated in Art 4, Sec
2-6 without regard to the goals of achieving equality and the avoi dance
of discrimnation.” (413 Mch at 124.) On the other hand, those provi-
sions that specified the nunber and term of office of senators and repre-
sentatives were free of constitutional difficulty.

Furthernore, the Court now interpreted Reynolds as allow ng states to de-
viate from popul ation equality in order to advance a rational state pol-
icy. As the Court noted, “[t]he refusal to give credence to what the
1972 Court called the dictum of Reynolds v Sins, can no |onger be justi-
fied.” (413 Mch at 119-120.) Thus, the Court also held as constitution-
ally valid those criteria that preserved political subdivision bounda-
ries, that provided for the preservation of Senate districts and that
required districts to be contiguous, convenient, conpact, rectangular,
uni form and squarer since these criteria expressed rational and legiti-
mat e state policies.

Havi ng concl uded that those apportionnment provisions of the state Consti -
tution that were not violative of the federal Equal Protection C ause re-
mai ned valid, the Court then considered whether the comr ssion on |egis-
|ative apportionnment still had authority to act. The Court then
concl uded that the conmi ssion was unconstitutional because there were no
| onger any valid state constitutional provisions to guide its conduct.
The concl usion that the comr ssion had not been intended to operate with-
out criteria in the state Constitution to control its discretion was am
ply supported by statements recorded during the 1961 Constitutional Con-
vention and was the sanme one reached by a lone justice in 1964. However,
the Court extended its reasoni ng beyond the conm ssion as foll ows:

The formulae which this Court has twice inplenented are not
what the people approved. What the approved they cannot have.
And what they have, we cannot approve.

The matter should be returned to the political process in a
manner whi ch highlights rather than hides the choices the peo-
pl e shoul d make.

We have accordingly concluded that the provisions of Art 4s

Sec 2-6, cannot be nmintained. Wen the weighted |and
area/ popul ati on apportionnment fornulae fell, all the appor-
tionnent rules fell because they are inextricably related.

(413 Mch at 138; enphasis supplied.)



Thus, the Court held in the sane opinion that the apportionnent provi-
sions of the state Constitution that did not violate the Equal Protection
Cl ause of the federal Constitution were valid, but then held that, be-
cause those provisions were not severable from the invalid provisions,
all of the provisions were invalid. However, the Court then prescribed
criteria that it identified as being “consistent with the constitutiona
history of the state,” criteria that were essentially the sane as those
it had just declared invalid. The entire result was highly confusing.
Subsequently, one justice of the Court would explain these apparently
contradi ctory hol dings as having resulted from

a conprom se opinion signed by all the nenbers of the Court.
Al t hough those who were of the opinion that the apportionnent
rules were not severable prevailed on that aspect of the mat-
ters those who felt that the valid apportionnment rules should
be enforced prevailed on that aspect of the matter. (437 Mch

at 1210.)
The Court proceeded to appoint an officer to draft an apportionnent plan
based upon the standards it had prescribed. However, the Court noted
t hat

[t]he Legislature may, by a statute approved by the Governor
with inmediate effect at |east 4 weeks [May 4, 19821 preceding
the filing date for the August 1982 primary, redistrict and
reapportion the Legislature in a manner consistent with fed-
eral and state constitutional requirenents. (413 Mch at 143.)

Such a plan enacted by the Legislature and approved by the Governor
woul d, according to the Court, supersede its own plan. The Legislature
failed to enact such a plan and on May 21, 1982, the Court entered a fi-
nal order approving the apportionnent plan subnmitted by its officer, with
certain nodifications as recomrended by him State |egislative elections
in 1982 were conducted according to this apportionnent plan.

7. Decision of 1984

The followi ng year, the Legislature adopted an apportionment plan in the
form of Public Act 256 of 1983. The bill that becane Act 256 did not

deal with apportionment when it was originally introduced; rather, it
anmended the M chigan election |aw During the course of its considera-
tion by the Legislature, however, the bill was nodified into an appor-
tionment bill and enacted into | aw

Subsequently, in Anderson v Oakland County Cerk, (419 Mch 142; 1984),
the state Suprene Court entered an order that provided, in part, as fol-
| ows:

The Court holds that 1983 PA 256 is unconstitutional as in
viol ation of the second sentence of Section 24 of Article 4 of
the 1963 Constitution which provides ‘No bill shall be altered
or anended on its passage through either house so as to change
its original purpose as determined by its total content and
not alone by its title’.

The Court further ordered that, in the absence of the enactnent of a |aw
providi ng otherwi se and given immedi ate effect before July 10, 1984, |eg-
islative elections would be conducted in districts as adopted by the
Court in its 1982 decision. The Legislature failed to adopt such a | aw.



8. Dism ssal Oder of 1990

On Decenber 27, 1990, the Court disnmissed a notion that had asked it to
reopen the 1982 |egislative apportionnent proceedings for the purpose of
establishing judicial guidelines in advance of the next apportionnment cy-
cle. The notion was dismissed for want of an existing case or contro-
versy. Two justices joined in the dismssal with the understanding it in
no manner related to “the jurisdiction or responsibility of this Court
With respect to reapportionnent.” In re Apportionment of State Legisla-
ture, (437 Mch 1208, 1209; 1990.)

D. Initial Responsibility for Apportionnent
and the Necessity for Standards

Two of the nost significant matters with respect to |egislative apportion-
ment are who should exercise the initial responsibility and what standards
shoul d control the process, both of which are exam ned below. The qualify-
ing term*“initial” is enployed here because, since Baker v Carr, courts no
| onger hesitate to inpose appropriate renedies in the event that officials
whose responsibility it is to conduct |egislative apportionnent fail to do
so.

1. Initial Responsibility

In 37 of the 50 states, the initial responsibility for state |egislative
apportionnent rests with the |egislature. (See Table 1.) This is not
surprising given the fact that apportionnent is by default a legislative
function, absent a state constitutional or statutory provision assigning
responsibility el sewhere. (The 1963 M chigan Constitution assigned this
responsibility to an independent comm ssion; in 1982, the comr ssion was

held to be unconstitutional by the state Suprenme Court.) In Al aska and
Maryl and, initial apportionment responsibility has been assigned to the
governor. In the remaining 11 states, it is conducted by a board or com
m ssi on.



Table 1
Responsibility For State Legislative Apportionment

Initial Responsibility Reposed In:

Leqgi slature Gover nor Board or Conmi ssion
Al abana Nebr aska Al aska Ar kansas
Ari zona Nevada Mar yl and Col or ado
California New Hanpshire Hawai i
Connecti cut New Mexi co Mai ne
Del awar e New Yor k M ssour
Fl ori da North Carolina Mont ana
Ceorgi a Nort h Dakot a New Jer sey
I daho Kkl ahoma Ohio
I1linois O egon Pennsyl vani a
I ndi ana Rhode 1sl and Ver mont
| owa South Carolina Washi ngt on
Kansas Sout h Dakot a
Kent ucky Tennessee
Loui si ana Texas
Massachusetts Ut ah
M chi gan Virginia
M nnesot a West Virginia
M ssi ssi ppi W sconsi n

Womni ng

Sour ce: Nati onal Conference of State Legislatures, Redistricting Provi-

sions: 50 State Profiles (Washington, D.C : October 1989); CRC
cal cul ati on.

Deciding who to entrust with initial responsibility for apportionnent is
not easily resolved. The difficulty arising fromentrusting such respon-
sibility to the Legislature, the branch of government that is the chief
beneficiary of the process, is obvious and to be avoided. Nor, in Mchi-
gan, should the initial responsibility be lodged in the state Suprene
Court. The observation must be nmade, albeit with appropriate tactful-
ness, that justices of the Court are nom nated at partisan conventions of
the sane political parties under whose banner |egislators seek office and
are, therefore not wholly immune to partisan considerations. Even so, in
the absence of a constitutional or statutory violation, courts of |aw
should remain appropriately wary of becomng entangled in the distribu-
tion of political power.

This fact was painfully evident in the Court’s four-to-three apportion-
ment decision of 1972, in which one dissenting justice accused the nmjor-
ity of engaging in the sane “political shenanigans” of which the majority
had accused the apportionnent comr ssion. It is also noteworthy that a
second justice who dissented fromthe majority decision to adopt the ap-
portionment plan submitted by the Denocratic conm ssioners pointedly
failed to receive renonmination at his party’'s convention in 1976. Since
he was an incunbent, however, he was placed on the ballot by virtue of
filing an affidavit of candi dacy and was reel ected

As a related matter, it remains unclear under what authority the state
Suprene Court acted in 1982, when it appointed an officer to develop a
| egi slative apportionnent plan. Earlier in its opinion, In re Apportion-
ment of State Legislature - 1982, the Court had nade passing reference to



its “responsibility to provide for the continuity of governnent,” (413
Mch at 116), but it cited no constitutional provision bestow ng such re-
sponsibility on the Court. I ndeed, no such constitutional provision
readily reveals itself. As previously noted, apportionnent is a |egisla-
tive responsibility absent a state constitutional or statutory provision
to the contrary. The establishnment of the apportionnent conmm ssion di-
vested the Legislature of this function. However, the subsequent hol di ng
by the Court that the commi ssion was unconstitutional could only have the
effect of returning the initial responsibility to the Legislature, not of
lodging it in the Court.

The authority to determne the constitutionality of an apportionnment plan dif-
fers significantly fromthat to direct the drafting of a plan in the first in-
stance. That the Court’s role was to be limted to the latter is suggested by
the foll ow ng exchange that occurred during the 1961 Convention

MR. DANHOF: M. Chairman, | would like to ask a question of
M. Plank, if | mght. M. Plank, | take it that it was the
consi dered opinion of your committee that only as a last re-
sort would you go to the suprene court? | nean, you certainly

were not encouraging the subnission of various plans to the
suprene courts is that correct?

MR. PLANK: That is correct. Qur thinking was that the appor-
tionment comm ssion would come to an agreenent on their own.
The only use of the suprene court would be if they do not cone

to agreenent. Then they nust submt plans to the suprene
court, so that they in turn can determ ne which one of the
plans will be used in redistricting. 2 Oficial Record, Con-

stitutional Convention 1961 at 2015. (Enphasis supplied.)

The 1961 state Constitutional Convention placed responsibility for |egis-
| ative apportionnment in an eight-nmenber comm ssions the nenbership of
which was selected by the mpjor political parties. While the actual
shortcom ngs of that approach have already been exam ned, the concept of
reposi ng such responsibility in a constitutionally based conm ssions in-
dependent of the Legislature, remains sound. There would appear to be
no-i nherent reason why a properly selected and constituted conm ssion
cannot serve an inportant function.

2. Necessity for Standards

Because representation is fundanmental to republican governnent, its allo-
cation ought to be governed by standards that ensure the strictest pro-
priety. Wile the federal Constitution requires that state |egislatures
be apportioned on a population basis, states have considerable |atitude
to depart fromthis standard in order to effectuate rational state poli-
cies.* However, that a state's policy nmay be deened rational for pur-
poses of federal constitutional adjudication does not nean it is in the
best interests of the state’s citizens.

The federal court decisions examned earlier may be seen as indicating
what is mnimally required by the Equal Protection J ause. But s consi d-
ering the inportance of apportionnent, and given that its consequences

* The need for standards is less pressing with respect to congressional apportionment
given the fact that Section 2 of Article | of the federal Constitution brooks only the
limted population variances that are unavoidable despite a good-faith effort to
achi eve absolute equality, or for which justification is shown. Kirkpatrick v Preis-
ler, (394 US 526; 1969).



must be endured for a decade at a tine, the citizens of Mchigan may de-
sire to establish additional safeguards. What the state Suprene Court
observed in 1982, that “[a] conm ssion guided by standards clearly de-
lineated in advance and which are enforced is a different body than a
comm ssion left to its own devices restrained only by federal constitu-

tional requirenents,” is applicable regardless of who perforns apportion-
ment . In re Apportionnent of State Legislature - 1982, (413 Mch 96,
135; 1982). It is an established principle of law that citizens of a

state may, through their state constitution, afford thenselves greater
protections than those provided by the federal Constitution. The princi-
pal purpose of state constitutions being to define and linit governnental
power and structures they are the only proper repository for apportion-
nment standards.

G ven a general agreenent on both the inportance of standards and their
proper placenments attention may shift to a determination of what the
st andards shoul d be. Among the standards generally followed are adher-
ence to local boundaries, conpactness, and contiguity.

Adherence to Local Boundaries. This standard generally requires that
each local unit be apportioned so that it has the | argest possible nunber
of conplete districts within its boundaries before any part is joined to
territory outside the boundaries of the local unit to form a district.
This standard, according to the state Supreme Court, takes precedence
over the standard of conpactness.

Conpact ness. The conpactness requirement is generally interpreted to
mean that districts are to be as square as practicable. As the Court
not ed,

[t] he goal of conpactness seeks to avoid gerrymandering and is

not an end in itself. Districting solely to achieve popul a-
tion equality ‘may be little nore than an open invitation to
parti san gerrymandering’ . Reynolds v Sinms, supra, at 578. It

is therefore necessary to limt the pursuit of the goal of
equality of population to achieve the goal of conpactness.

An election district, circunscribed by a circle, containing
the least land area (excluding land outside of this state or
under the Great Lakes) outside of the districts is the nost
compact. In re Apportionnment of State Legislature - 1982,
(413 M ch 96, 134-135; 1982).

Contiguity. The requirenents for this standard are relatively straightfor-
ward. Sinply putt a contiguous district is one in which a person nay travel
between any two points in the sane district without |eaving the district.

The state Suprenme Court in its opinion, In re Apportionnent of State Leg-
islature - 1982, (413 Mch 960 140; 1982), concluded that the constitu-
tional history of Mchigan reveal ed “dom nant conmitnents to contiguous,
si ngl e-nmenber districts [that are] drawn along the boundary lines of |o-
cal units of government which, within those limtations, are as conpact
as feasible.” Gven these conmtnments, the Court then directed the use
of specific standards that may be paraphrased as foll ows:

(1) that legislative districts be drawn to preserve county
boundaries, with the |east possible population variance, and
in no case a variance of nmore than 16.4 percent. Were break-
ing county boundaries was necessary so as not to exceed the



maxi mum vari ances the fewest number of townships necessary to
come within the all owable range were to be shifted;

(2) that legislative districts within a county entitled to nore
than one seat be drawn to preserve city and townshi p boundari es,
with the |east possible population variance, and in no case a
variance of nore than 16.4 percent. Wiere breaking city or
townshi p boundari es was necessary so as not to exceed the maxi -
mum variance, the fewest nunber of people necessary to cone
within the all owabl e range were to be shifted; and

(3) that legislative districts within a city or township enti-
tled to nore than one seat be drawn to achieve maxi num com
pact ness possible within a population range of 98 to 102 per-
cent of absolute equality between the districts of that city
or township.

This state’s experience with |egislative apportionnment under the present
state Constitution may be summarized as follows: a ruling by the United
States Suprene Court invalidated the |egislative apportionnment provisions
of the Mchigan Constitution within a year of its adoption. The comm s-
sion on legislative apportionnment, which continued to function w thout
standards, was unable to agree upon a single plan after the 1960, 1970,
and 1980 federal decennial censuses. |In each instance, the state Suprene
Court was called upon to select from anpbng conpeting plans. The Court
adopted whichever plan produced the |east population variance, until
1982, when it recognized perm ssible deviations that advanced rational
state policies. Also in 19820 the state Suprenme Court held that the com
m ssion on |egislative apportionment was no longer valid in the absence
of standards to circunscribe its discretion. Thus stands the matter as
the state approaches the current apportionnent cycle: there is neither a
constitutionally based provision specifying who shall perform apportion-
ment, nor one specifying what standards shall be foll owed.

Even though M chigan has been w thout valid apportionnent standards as
part of its fundanental |law for the past 27 years, the M chigan Legisl a-
ture has yet to address this inportant issue. Nor have voters addressed
it. Since 1964, the people of Mchigan have exercised their right to
propose anendnents to the state Constitution on 11 occasions, but none of
the proposals have dealt with apportionnent. It may be that the absence
of such a voter-initiated anendnent lies in the fact that the incivility
that attends apportionnment need be suffered only once every ten years,
and that despite existing inperfections apportionnent does, in fact, oc-
cur. Nevert hel ess, the people of Mchigan may w sh to consider estab-
lishing a nore sedate and orderly process.



Part 11. Apportionnent and Federal Voting Rights Legislation

State |egislative apportionment nust be conducted in a manner that is
consistent with federal |aw, anmong which are various acts that Congress
has adopted to enforce the constitutional voting rights of racial and
ethnic mnorities. O especial relevance is the voting rights act-of
1965. The phil osophical basis underlying voting rights legislation is
that racial and ethnic mnorities, having had their right to vote his-
torically denied or abridged as a group, are entitled to protection as a

group.

The 1965 act as originally adopted was intended to provide mnorities an
equal opportunity to vote. As with equal opportunity in other contexts
the right to vote did not guarantee any particular electoral outcone. In
1982, Congress adopted anendnents to the voting rights act that shifted
the focus from ensuring the right to vote to prohibiting the dilution of
existing mnority voting strength. The distinction between the two ap-
proaches is not insignificant because the latter approach inplicates what
anounts to proportional representation for racial and ethnic mnorities.
As will be exam ned below, at sone as yet undefined point, the attenpt to
ensure electoral outcones by protecting group voting strength and the
phi | osophi cal basis underlying the principle of one persons one vote --
that voters are entitled to representation as individuals, -- suggest in-
conmpati bl e goals, both of which cannot be fully achieved.

A. Background

The purpose behind the 1965 federal voting rights act is best understood
in an historical context. The Fifteenth Amendment was adopted by Con-
gress on February 27, 18690 and ratified by the required nunber of states
on March 30, 1870. Section 1 of the Amendnment provides that “[t]he right
of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, colors or previ-
ous condition of servitude.” Section 1 is not self-executing, however.
Thus, Section 2 provides that “[t] he Congress shall have power to enforce
this article by appropriate |egislation.”

After the Fifteenth Anmendnent becane effective, and for approximately the
next 90 years, Congress passed a nunber of acts intended to enforce its
provi si ons. Among these were the enforcenent act of 1870, the civil
rights act of 1957, the civil rights act of 1960, and Title | of the
civil rights act of 1964. For two reasons, however, these congressiona
efforts generally proved ineffective in preventing states, principally
those in the southern region of the country, from enacting discrimnatory
voting | aws.

First, the Fifteenth Amendnent did not divest states of their authority
to establish reasonable voter qualifications for state and |ocal elec-
tions.* It is noteworthy that the Fifteenth Anendnent does not confer a
right to vote upon anyone. The Amendnment nerely provides that the right
to vote, once conferred, cannot be denied or abridged on account of race,
colors or previous condition of servitude. States that enacted discrim -
natory voting laws often sought to portray them as legitimte voter

* State-established voter qualifications also have a direct effect upon federal elec-
tions. The first sentence of Section 2 of Article 1 of the federal Constitution pro-
vides that “[t]he House of Representatives shall be conposed of Menbers chosen every
second Year by the People of the several States, and the Electors in each State shall
have the Qualifications requisite for Electors of the nost nunmerous Branch of the
State Legislature.” The second sentence of the Seventeenth Amendrment provides |ikew se
for the election of United State Senators.



qualification laws. Second, the federal enforcenent acts typically pro-
vi ded for case-by-case adjudication. Not only was such an approach ex-
pensive and time-consum ng, but even when a challenge to a voting |aw
proved successful, often the state | egislature sinply responded by enact-
ing a slightly different |aw which would then require a new |egal chal-
| enge.

In surveying the history of such discrimnatory voting laws, the United
States Suprenme Court noted in South Carolina v Katzenbach, Attorney Gen-
eral, (383 United States 301, 311-312; 1965), that

[t]he course of subsequent Fifteenth Anmendnent litigation in
this Court denonstrates the variety and persistence of these
and simlar Institutions designed to deprive Negroes of the
right to vote. Gandfather clauses were invalidated in Quinn v
United States, 238 U S. 347, and Mers v Anderson, 238 U S.
368. Procedural hurdles were struck down in Lane v WIson, 307
U S 268. The white prinary was outlawed in Snith v Alwight,
321 U S. 649, and Terry v Adans, 345 U. S. 461. |nproper chal-
lenges [to voter qualifications] were nullified in United
States v Thonmas, 362 U.S. 58. Raci al gerrymandering was for-
bidden in Gomillion v Lightfoot, 364 U S. 339. Finally, dis-
crimnatory application of voting tests was condemed in
Schnell v Davis, 336 U S. 933; Alabama v United States, 371
US. 37; and Louisiana v United States, 380 U. S. 145.

Congress responded to the foregoing circunstance by enacting the voting
rights act of 1965. In doing so, Congress was, according to the Court,
nmoti vated by two consi derations:

First: Congress felt itself confronted by an insidious and
pervasive evil which had been perpetuated in certain parts of
our country through unremtting and ingenious defiance of the
[federal] Constitution. Second: Congress concluded that the
unsuccessful renedies which it had prescribed in the past
woul d have to be replaced by sterner and nore el aborate neas-
ures in order to satisfy the clear comands of the Fifteenth
Amendnment. (383 US at 309.)

B. Principal Provisions of the Voting Ri ghts Act

As originally enacted, the voting rights act consisted of 18 sections,
nunbered 2 through 19, of which Sections 4 and 5 were principal provi-
si ons. Section 4 authorized the United States attorney general to sus-
pend for a five-year period any discrimnatory voting test or device then

in effect in any state or political subdivision subject to its ternms. In
additions Section 5 prohibited any state or political subdivision which
was subject to Section 4 frominstituting any new voter regulation -- one
that was not in effect on Novenber 1, 1964 -- w thout prior approval (of-
ten referred to as “pre-clearance”) from a federal district court or the
attorney general. Sections 4 and 5 applied to

any State or political subdivision of a State which (1) the
[United States] Attorney GCeneral determ nes maintained on No-
venber 1, 1964, any test or device, and with respect to which
(2) the Director of the Census determnes that |ess than 50
per centum of the persons of voting age residing therein were
regi stered on Novenber 1, 1964, or that |ess than 50 per cen-
tum of such persons voted in the presidential election of No-
vember 1964.



A determ nation or certification of the Attorney General or of
the Director of the Census under this section or under section
6 [requiring the federal civil service conmmi ssion to appoint
voting examners in certain circunstances] or section 13 [con-
cerning the termnation of coverage] shall not be reviewable
in any court and shall be effective upon publication in the
Federal Register.*

What made the voting rights act such an effective tool for conbating dis-
crimnatory voting laws was the fact that it authorized the United States
attorney general to suspend such laws in advance of any |egal chall enge.
As the Court noted in South Carolina v Katzenbach, “[t]he neasure pre-
scribes remedies for voting discrimnation which go into effect without
any need for prior adjudication.” (383 US at 327-328.) Thus, such |aws
no longer had to be challenged on a case-by-case basis. Fur t her nor e,
states subject to the act could not enact new voter requirenents without
prior approval of the attorney general.

1. Requirenent of Discrimnatory Intent or Purpose

In 1980, the United States Suprene Court issued a decision in a voter
discrimnation case that would have a significant effect upon both the
voting rights act and current apportionnment efforts throughout the coun-
try. Ironically, the case of City of Mobile, A abana v Bolden, (446 US
55; 1980), was not even decided on statutory grounds, but rather on the
basis of the Fourteenth and Fifteenth Amendnents.

The plaintiffs in Mbile challenged the at-large nethod by which the city
conmm ssion was elected, alleging that the approach violated the Fifteenth
Amendment and the Equal Protection C ause of the Fourteenth Anendnent.
Plaintiffs, however, offered no evidence to prove that they had ever been
denied the opportunity to vote for the candidates of their choice. The
city had been governed by a three-nmenber comm ssion since 1911 but no
bl ack resident had ever been elected to the conm ssion. At the tinme of
the lawsuits black residents conprised 34 percent of the city’ s popul a-
tion.

The federal district court held for the plaintiffs and ordered the city
conmm ssion “disestablished” and replaced by a mayor and city council.
This result was affirnmed by the Court of Appeals for the Fifth Crcuit.
On appeal to the United States Suprene Court, a four-justice plurality
reversed. The plurality opinion observed that the at-large voting system
had been authorized by the Al abama Legislature and was used extensively
in other parts of the country as well. The crux of the issue was whether
an otherw se valid voting nethod, enacted w thout any proof of discrim -
natory intents was unconstitutional if it produced a discrimnatory re-
sul t.

The plurality of the Suprenme Court concluded that prior decisions of the
Court stood for the principle that “racially discrimnatory notivation
[intent] is a necessary ingredient of a Fifteenth Anmendnent violation.”
(446 US at 62.) Because plaintiffs had failed to prove that the city
adopted its at-large voting system due to either a discrimnatory intent

* By mid-Novenber of 1965, the coverage fornula of the act applied to Al abama, Al aska,
Georgia, Louisiana, Mssissippi, South Carolina, and Virginia in their entirety, and
to three counties in Arizona, one county in Hawaii, one county in |Idaho, and 26 coun-
ties in North Carolina. South Carolina v Katzenbach, Attorney General, (383 US 301,
318; 1965). According to the United States Departnent of Justice, two local units of
governnent in M chigan, Cyde Township in A legan County and Buena Vista Township in
Sagi naw County, have been-subject to the act since Novermber 1, 1972.

- 23 -



or purpose, the Court found no violation. The Court reached the sane
conclusion with respect to the Equal Protection Cause. (Plaintiffs also
had alleged a violation of Section 2 of the voting rights act, but the
Court held that Section was nothing nore than a restatenent of the Fif-
teenth Amendnent which, therefore, added nothing to the conplaint.)

2. 1982 Congressional Amendnent

The holding of Mbiles that a plaintiff who alleged a voting arrangenent
to be discrimnatory nust prove that the governnent acted with discrim-
natory intent or purpose, was short-Ilived. Congress reacted swiftly to
the Mbile decision by anmending Section 2 of the voting rights act. It
shoul d be noted that unlike Sections 4 and 5, discussed above, that apply
only to certain geographic areas, Section 2 applies throughout the entire
country. Section 2 now reads as follows, with the anendatory | anguage
capitalized:

(a) No voting qualification or prerequisite to voting or stan-
dards practice, or procedure shall be inposed or applied by any
State or political subdivision te—deay—or—abridge IN A MANNER
WH CH RESULTS IN A DENIAL OR ABRIDGEMENT OF the right of any
citizen of the United States to vote on account of race or
color, OR I N CONTRAVENTI ON OF THE GUARANTEES SET FORTH I N SEC-
TION 4(f)2, OR AS PROVIDED I N SUBSECTI ON (B).

(B) A VIOLATION OF SUBSECTION (A) IS ESTABLI SHED | F, BASED ON THE
TOTALITY OF THE CRCUMBTANCES, IT IS SHOM THAT THE PQLITI CAL
PROCESSSES LEADI NG TO NOM NATI ON OR ELECTION I N THE STATE OR PO
LI TI CAL SUBDI VI SI ON ARE NOT EQUALLY OPEN TO PARTI Cl PATI ON BY MEM
BERS OF A CLASS OF O TI ZENS PROTECTED BY SUBSECTION (A) I N THAT
MEMBERS HAVE LESS OPPORTUNI TY THAN OTHER MEMBERS OF THE ELECTOR-
ATE TO PARTICIPATE IN THE POLI TI CAL PROCESS AND TO ELECT REPRE-
SENTATIVES OF THEIR CHO CE. THE EXTENT TO WH CH THE MEMBERS OF A
PROTECTED CLASS HAVE BEEN ELECTED TO OFFICE IN THE STATE OR PO
LITICAL SUBDIVISION | S ONE Cl RCUMSTANCE WH CH MAY BE CONSI DERED:
PROVI DED, THAT NOTHING IN TH S SECTION ESTABLISHES A R GHT TO
HAVE MEMBERS OF A PROTECTED CLASS ELECTED IN NUMBERS EQUAL TO
THEI R PROPORTI ON I N THE POPULATI ON.  (Enphasis in original.)

The practical effect of the amendnent was to reject the “intents” test

enunciated in Mbile, in favor of an “effects” test. A Section 2 viola-
tion my now be alleged when, based on the “totality of the circum
stances,” it is shown that the political processes, or voting systenms of

a governnmental unit are not equally open to all nenbers of a protected
class of citizens without regard to whether that governnental unit was
nmotivated by a discrininatory intent or purpose when it adopted the vot-
ing systemin question.

Federal courts have relied upon a nmajority report of the United States
Senate Judiciary Cormittee that acconpanied the bill that amended Section
2 in interpreting congressional intent. In Thornburg v G ngles, (478 US
30, 36; 1985), the U S. Suprene Court noted that the report set forth the
following factors as being probative of a Section 2 violation:

1. the extent of any history of official discrimnation in the
state or political subdivision that touched the right of the
menbers of the minority group to register to vote, or other-
Wi se to participate in the denocratic process;



2. the extent to which voting in the elections of the state or
political subdivision is racially polarized,

3. the extent to which the state or political subdivision has
used unusually large election districts, nmmjority vote re-
qui renents, anti-single shot provisions, or other voting prac-
tices or procedures that may enhance the opportunity for dis-
crimnation against the mnority group

4. if there is a candidate slating process, whether the nmem
bers of the mnority group have been denied access to that
process;

5. the extent to which nmenbers of the mnority group in the
state or political subdivision bear the effects of discrimna-
tion in such areas as education enploynent and heal th, which
hinder their ability to participate effectively in the politi-
cal process;

6. whether political canpaigns have been characterized by
overt or subtle racial appeals;

7. the extent to which nmenbers of the mnority group have been
elected to public office in the jurisdiction.

Addi tional factors that in some cases have had probative val ue
as part of plaintiffs’ evidence to establish violation are:

whether there is a significant |ack of responsiveness on the
part of elected officials to the particularized needs of the
mnority group

[And] whether the policy underlying the state or political
subdivision’s use of such voting qualification, prerequisite
to voting, or standard, practice or procedure is tenuous.

The Thornburg Court set forth three criteria that a mnority group nust
satisfy in order to establish a Section 2 violation. Essentially, a m-
nority group nust show that it is sufficiently large and geographically
conpact to conprise a mpjority of a single-nenber district; that it is
politically cohesive;, and that the mjority group tends to vote as a
bloc with sufficient regularity so as to generally defeat the preferred
candi date of the minority group. As the Court itself summarized the is-
sue, "[t]he essence of a Section 2 claimis that a certain electoral |aw,
practice or structure interacts with social and historical conditions to
cause an inequality in the opportunities enjoyed by black and white vot-
ers to elect their preferred representatives.” (478 at 47.)

While Section 2 of the voting rights act will no doubt further conplicate
t he apportionment process in Mchigan, both political parties have given
recognition to the fact that an acceptable apportionment plan mnust sat-
isfy the demands of the federal act. The only major difference between
the parties as regards the voting rights act appears to be whether it
should take precedence over other standards that the M chigan Suprene
Court specified in 1982, such as preserving the integrity of political
subdi vi si on boundaries, or should be nerely one anong such standards.
This difference, while significant, will no doubt be resolved by the
courts.



C. Wiither One Person-(One Vote?

O greater consequences from a public policy standpoint, nmay be the
change in focus of Section 2 as anended. As originally enacted, Section
2 was but a restatenent of the principle underpinning the Fifteenth
Amendnment, that all citizens should be accorded an equal opportunity to
vote. This explains why the original Section 2 was viewed at the tinme of
its consideration by Congress as “an uncontroversial provision in pro-
posed | egislation whose other provisions engendered protracted dispute.”
City of Mobile, Al abama v Bol den, (446 US at 61.)

The focus of Section 2 as anmended, however, is no |onger on ensuring that
i ndi vidual s have an equal opportunity to vote, but rather on whether nem
bers of a protected class of citizens “have |ess opportunity than other
menbers of the electorate to participate in the political process and to
el ect representatives of their choice.” The |anguage of both the anended
Section and the companion comrittee report are replete with references to
menbers of a “class of citizens,” or of a “protected class,” or to “mem
bers of the mnority group.” Noteworthy by its absence is any reference
to citizens as individuals.

This basic, but significant, philosophical difference between the origi-
nal and anmended versions of Section 2 was foreshadowed by the plurality
and dissenting opinions in the Mbile case. The Court noted that the
t heory espoused by the dissenting opinion

appears to be that every ‘political group,’ or at |east every
such group that is in the mnority, has a federal constitu-
tional right to elect candidates in proportion to its nunbers.
Moreover, a political groups’ ‘right’ to have its candi dates
elected is said to be a ‘fundanmental interest,’ the infringe-
ment of which may be established without proof that a state
has acted with the purpose of inpairing anybody’'s access to
the political process. What ever appeal the dissenting opin-
ion"s view may have as a matter of political theory, it is not
the law. (446 US at 75.)

Dependi ng upon how federal courts choose to interpret Section 2, what was
dismissed by the plurality as “political theory” may in fact becone the
suprene law of the land. While Section 2 disavows “a right to have nem
bers of a protected class elected in nunbers equal to their proportion in
the population,” it may neverthel ess encourage that result. Legal chal -
| enges that have already been filed in several states suggest that how
the Section should be interpreted is anything but clear. State and |oca

governments may reasonably conclude that the surest nmeans of avoiding the
expense of defending a voting rights act challenge, as well as the nora

stigma that attaches to an accusation that mnorities are being denied
the right to vote, lies in adopting an apportionment plan that sinply al-
| ocates to each protected group its proportionate share of representa-
tion. If so, this would be an unfortunate result since it would pronote
t he bal kani zation of voters along lines of ethnicity.*

*While the voting rights act is generally considered in the context of |egislative ap-
portionnent, in 1991, the United States Suprene Court held that Section 2 as anended
also applies to elected state judiciaries. Chisom v Roener, (111 SC 2354; 1991).
The Court had already so held with respect to Section 5 of the act. dark v Roener,
(111 SCt 2096; 1991). The Chisom decision raises a question regarding the extent to
which certain judicial districts from which judges are elected in Mchigan satisfy
Section 2 of the voting rights act.



The right to vote, and other rights that are either conferred or pro-
tected by a constitution, has traditionally been considered to inhere to
i ndividuals rather than to groups. As suggested at the outset of Part
Il, at sone as yet undefined point, the attenpt to ensure el ectoral out-
comes by protecting group voting strength and the phil osophical basis un-
derlying the principle of one person, one vote -- that citizens are enti -
tled to representation as individuals -- suggest inconpatible goals, both
of which cannot be fully achieved.

For exanples the M chigan Court of Appeals is conposed of 24 judges, eight of whomare
el ected fromeach of three districts established by the Mchigan Legislature through
Public Act 279 of 1986. However, neither the judicial article of the Mchigan Consti-
tution, nor the requirenents of good government, dictate that Court of Appeals Judges
must be chosen fromthree multi-nenber districts rather than from 24 singl e- menber
districts. Wile nmulti-nenber districts are not per se violative of the federal Con-
stitution, nulti-menber districts together with other “social and historical condi-
tions” (such as those set forth above at Page 26) may be probative of a violation of
Section 2 of the voting rights act. Furthernore, while Section 2 does not require
proportional representation, it is noteworthy that the percent (8.3) of mnority
judges presently on the M chigan Court of Appeals is significantly |ess than the per-
cent (13.9) of black residents in Mchigan as enunerated by the 1990 census, and that
nei ther Judge was initially elected to the Court.
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